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THE NATIONAL LAW CENTER: 
A REPORT TO THE ALUMNI OF 
THE GEORGE WASHINGTON LAW SCHOOL* 


Charles B. Nutting 
Dean, The National Law Center 
The George Washington University 


I am extremely grateful to you for giving me this opportunity to 
meet and talk with you about some of our plans and hopes for the 
Law Center. Perhaps a good way to start would be to attempt to 
answer the question which I know is in the minds of many of you: 
What is The Law Center? 

In some ways an honest answer would be, “I can hardly wait to 
find out.” But this is not completely fair. For one thing, a Law 
Center begins with a Law School, and we have a good one. I should 
like to emphasize that point at the very outset of my remarks because 
when a new person comes on the scene and talks about plans for the 
future he sometimes gives the impression of being critical when he 
does not intend to be. We have a good school with a fine reputation. 
You know better than I of the thousands of distinguished practitioners, 
judges, statesmen, government officials and business executives which 
the school has produced during the ninety-five years of its existence. 
We acquired many others by adoption when the National Law School 
joined us. We shall always be conscious of the fact that the Law 
School must be the foundation on which we build, and that it must 
gain increasing strength and stature if our total plan is to succeed. 

But a Law Center is more than a Law School with a different name. 
In our case it will involve a new school called the Graduate School 
of Public Law as well as a number of institutes and related programs. 
Why create a separate graduate school of public law rather than 
simply expanding the graduate offerings of the present school? 

In part the decision of the Trustees of the University to take 
this action was for the purpose of giving dramatic emphasis to the 
fact that in this city we have an opportunity to create something 
truly unique in legal education. In part it was felt that a separate 
school would find it easier to devise new and stimulating programs 


* An address delivered to The George Washington Law Association on March 10, 
1960. 


[ 527] 





528 THE GEORGE WASHINGTON LAW REVIEW 


of instruction and research which would involve other areas of the 
University and, perhaps, cooperation with other law schools. There 
was also the practical consideration that the magnitude of the task 
to which the University has set itself is so great that it simply 
cannot be accomplished without additional administrative help of 
a high order. 

These schools, institutes and other organizations will, of course, 
require housing and it will be necessary to provide a new building 
adequate to supply the space and facilities needed for the greatly 
expanded program. 

So much for the organizational aspects of the Law Center. Now 
I wish to state as briefly, concisely and honestly as I can where we 
are, where we are going, and how we propose to get there. 

First, the Law School. Contrary to some comments which I 
have heard, the Law School has not been standing still. In fact, I 
think the Alumni should pay tribute to the progress which has been 
made under the leadership of the Acting Dean and the Acting Presi- 
dent. Having been both in another institution, I can offer personal 
testimony as to the difficulties of these positions. At any rate, the Law 
School has made substantial progress on all fronts within the last 
five years. Salaries have been improved and the faculty has been 
strengthened. We have a competent and, in some cases, a distinguished 
full time faculty. The part time faculty is exceptional. But salaries 
are still too low, the full time faculty is still too small, and the physical 
environment leaves much to be desired. 

The Law Center, apart from the Law School, is largely in the 
planning stage. However, the Graduate School of Public Law has 
been authorized by the Trustees of the University. We have in 
being the Patent, Trademark, and Copyright Foundation which will 
form a part of the Center. Shortly, an announcement of an important 
new program involving Law and Medicine will be made.* Thus, we 
have definite assurance that we are on our way. 


As to the new building, I can state these facts. I have been 
furnished with an accounting for the proceeds of the drive which 
was carried on by the alumni some time ago. After the payments 
of various expenses connected with the drive itself and with pre- 


1QOn March 15, 1960 the establishment of the Institute of Forensic Medicine was 
announced jointly by the Deans of The Law Center and The School of Medicine. 
The Institute will offer a variety of programs dealing largely with legislation and 
administrative regulation in the field of public health. 
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liminary plans for the building, we have on deposit and drawing 
interest as of February 25, 1960 the sum of $157,683.95. Since this 
sum is made up of small gifts from individual alumni rather than 
corporate or foundation grants, the total indicates wide-spread sup- 
port by graduates of the school. The site for the building has been 
determined. It is in the area bordered by Pennsylvania Avenue, H 
Street and 19th and 20th Streets. The University, with University 
funds, is in the process of acquiring this land. To Aate it has purchased 
approximately 55% of the area at a cost of $591,500. I have been 
assured that land acquisition will be carried on as rapidly as possible. 
The general character of the building has been determined and pre- 
liminary drawings have been made but no definitive decisions in 
regard to the details have been reached. 

Where are we going? At this point it is necessary to speak both 
of short and long term objectives. As to the former, I can make 
these observations: 


We shall proceed immediately to find deans for both the School 
of Law and the Graduate School of Public Law. The search may 
take time since we are going to be careful in our choices. I hope 


that we will be successful in filling one or both of these positions by 
the beginning of the Fall term or, at the latest, by the beginning of 
the Spring semester of 1961. The University Administration is con- 
sidering recommendations which, if adopted, will enlarge the full 
time faculty of the Law School and create a nucleus of the faculty 
of the Graduate School of Public Law. It also has before it other 
recommendations which will greatly strengthen the existing program 
and which will place us in a position to move forward. 

The program of the Graduate School of Public Law will be 
organized as rapidly as possible, but the establishment of a curriculum 
must be carried on in a deliberate way and should involve the 
participation of the faculty of the school. 

We shall move rapidly to develop and settle upon plans for the 
building. Before I talk to you again on this subject I shall be able 
to present concrete and reasonably detailed plans for your considera- 
tion. 

As to the long view, I must content myself with generalizations, 
at least to some extent. I begin with this proposition, which repre- 
sents the decision of the Board of Trustees. We intend to create a 
Law Center which is nothing less than excellent. We shall strengthen 





530 THE GEORGE WASHINGTON LAW REVIEW 


the Law School and its faculty so that it can fully perform its tradi- 
tional functions. In the Graduate School of Public Law we shall 
have the following objectives among others: 

(1). A program of specialized formal instruction which will in- 
volve other areas of the University and which will produce fully 
qualified experts in various fields such as taxation, labor law and 
trade regulation. 

(2). Research and instruction (the latter under the academic con- 
trol of the appropriate faculty) by a number of permanent in- 
stitutes. 

(3). Specific research projects such as the history and significance 
of the Joint Congressional Committee on Atomic Energy, the scope 
of the so-called “right to know” asserted by communications media 
and various technical problems of government having legal implica- 
tions. 

(4). A selective and significant program of continuing legal edu- 
cation which will be useful to members of the bar. In addition to 
numerous graduate courses open to lawyers we shall plan to offer 
institutes and symposiums such as those presented in the past in such 
fields as public contracts and immigration as well as others which 
may become important. 

(5). A program in the field of law among nations which will 
emphasize not only such matters as the problems involved in doing 
business abroad and the legal aspects of international finance but also 
those concerned with acquainting lawyers from abroad with Ameri- 
can political and legal institutions. Here, as elsewhere, we shall ex- 
pect to act in close cooperation with the University’s School of 
Government. 

You can readily see that we are talking about large amounts of 
money. These funds must be obtained not only from the University 
but, particularly in the case of the Graduate School of Public Law, 
from outside sources such as individuals, foundations and, as to some 
research programs, grants from government and industry. I cannot 
at this time put price tags on specific portions of the project but it 
seems realistic to say that we must think of an amount equal to a 
capital fund of about ten million dollars in order to erect and furnish 
the building and get the program under way. Beyond that, the sky 
is the limit. 

When can this be accomplished? Time tables are always subject 
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to revision. However, I call your attention to the fact that in 1965 
the Law School will celebrate its centennial. Wouldn’t it be a fine 
thing if we, as Northwestern University Law School is doing this 
May, could observe that anniversary by dedicating a new, completely 
furnished building in which all divisions of the Law Center were in 
operation? This will take some doing and some careful planning but 
I suggest this as a possible goal. 

Now, as I close, I should like to turn to the basic philosophy which 
has caused the Trustees to adopt this program and to give it a high 
priority in the expansion of the University. But before I do so, let 
me be personal for just a moment. 

It has been said, no doubt falsely, that Mr. Sam Goldwyn once 
asserted that anyone who goes to a psychiatrist ought to have his 
head examined. Although I have never been to a psychiatrist, on 
two occasions in my life this has been said of me. The first was 
fourteen years ago when I left a position in the government to go to 
Pittsburgh. Mrs. Nutting and I were regarded by our friends as 
being poor unfortunates condemned forever to a life amid smoke, 
dirt and decay. And yet, since that time Pittsburgh has undergone 
the most remarkable physical transformation of any urban center in 
the world. I cannot pretend to have had much to do with it, but I 
was near enough the center to know what able, purposeful and 
dedicated men and women can accomplish. 

The next time was only a few weeks ago when my appointment as 
Dean of the Law Center was announced. A friend, very close to 
the source of power in Pittsburgh, called me and said, in a voice heavy 
with foreboding, “Charlie, I suppose you know what you’re doing, 
but people around town wonder about it.” 

I submit that I did know what I was doing, because I had read 
a resolution written in the main by the late Mr. Justice Jackson and 
the present Chairman of the University’s Board of Trustees, and 
later adopted by the whole Board. I shall not read all of it at this 
time, for it has recently been published. But in part it states: 


The fundamental aspirations of free society can only be achieved 
through justice under law in the local, national, and world com- 
munities. It is the responsibility of legal education, to strive con- 
tinually for improvement in law, as a basic element of our form 
of government. There should be particular emphasis on the new 
and complex problems developing in the public law area because it 
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is here that the balance between individual rights and governmental 
power is to be resolved. In the inter-national sphere the long range 
objective should be to evolve a system of law and justice under 
which all peoples could some day live in peace and security. In 
the short run, the examination and understanding of the problems 
of the free world would be an important objective. 

Legal education must be broadened and deepened in order to 
meet the challenges and obligations flowing from the complex in- 
terrelations of modern society and the resulting expansion and 
multiplication of governmental functions. Education in the law is 
in fact training for responsible public leadership both in and out of 
government. A national law school must achieve this high task 
rather than limit its performance to conceptions of education and 
training which were adequate for simpler times. It must assure 
that students are prepared for the practice of law wherever Anglo- 
American common law principles prevail. It has the responsibility 
to provide legally trained personnel who will be competent in the 
whole range of government activities, as well as expert in special 
fields, such as are created by the machinery of taxation and the 
agencies for economic control and business regulation. . . . 

The Law School of The George Washington University is 
traditionally national in its student body and in its devotion to 
the American system of law as a whole. It is ideally suited for 
development into a Law Center, national in scope, in which all 
the facilities, intellectual and physical, could be combined in one 
location under one administration. . . . The Law School’s location 
in the National Capital, in close proximity to the judicial, legisla- 
tive, and executive activities of the Federal Government, provides 
additional opportunity for it to render service to the entire nation. 
Likewise, in the international sphere, there are many practical 
advantages stemming from the location in Washington of the repre- 
sentatives of foreign governments. 


.. » BE IT RESOLVED That the Board of Trustees commend 
the Law Center as being worthy of the strong support of the entire 
University, the Law Alumni, the friends of the University and of 
the Law School and of all those who believe that the Law Center 
offers an opportunity for service of the highest order. 


Ladies and gentlemen, what nobler purpose can we serve than 
the cause of justice under law? And what better opportunity can 
we have than here in the nation’s capital and now midway in the 
twentieth century? 

With conviction and prayer and effort we can do the job. 





INTERNATIONAL MACHINERY FOR FINANCING 
ECONOMIC DEVELOPMENT 


Georges R. Delaume* 
I. INTRODUCTION 


To accelerate the process of economic development a number of 
international organizations have been set up. These organizations, 
while serving a common objective, exhibit considerable variations in 
regard to both the type of operations financed by them and the size 
or the origin of their financial resources. 

Some institutions like the Special Fund of the United Nations 
(U.N. Special Fund),* or the European Common Market Social Fund 
(European Social Fund),? are engaged exclusively in the financing 
of so-called “social” projects, e.g., water supply, housing, health, 
education and the like. Other organizations, some of which are not 
precluded from financing social projects,* are primarily or exclusively 
engaged in financing highly productive projects, i.e., projects which 
are revenue-producing or which increase the production of goods 
and services. Such is the case of the International Bank for Recon- 


struction and Development (IBRD),* the International Finance Cor- 


* Attorney, International Bank for Reconstruction and Development; formerly, 
Counselor, Legal Department, International Monetary Fund; Chargé de Cours des 
Facultés de Droit, France. M. Comp. L., 1953, The George Washington University 
Law School. Based in part on an address delivered before the Washington Foreign 
Law Society on December 12, 1959. 

The views expressed in this article are those of the author and not necessarily 
those of the International Bank for Reconstruction and Development. 

1See, HorrMAN, THE UnitTep Nations SpecIAL Funp, U.N. publication SF/1, 
(January 1, 1959) (hereinafter cited as Unirep Nations Spectat Funp). See also, 
RESOLUTION ESTABLISHING THE UNITED Nations SpectaL Funp (A/Res/1240 
(XIII)), in Starr or House Comm. on Foretcn Arrarrs, 86th Cong., Ist Sess., 
MEMORANDUM ON INTERNATIONAL LENDING AGENCIES 135 and 141 (Comm. Print 
1959). 

2 Treaty Establishing the European Economic Community (Common Market 
Treaty), March 25, 1957, arts. 123-128, 298 U.N.T.S. 3. 

83IBRD Press Release No. 621, February 1, 1960, regarding the International 
Development Association (IDA). IDA, Drarr Articles oF AGREEMENT, art. V 
(1960). Development Fund for Overseas Countries and Territories Associated with 
the European Common Market (D.C.F.M.), Article 139 of the Common Market 
Treaty and Convention Annexed thereto, March 25, 1957, 298 U.N.T.S. 157 (herein- 
after cited as D.C.F.M. Convention). 

4IBRD, ArTICLES oF AGREEMENT, December 27, 1945, 2 U.N.T.S. 134. 

On the IBRD’s activities, see e.g., STAFF OF THE IBRD, THE Wortp Bank, 
Pottcres AND Operations (1957) (hereinafter cited as THE Wortp Bank); Black, 
Policies and Operations of the World Bank, Ltovps BANK Review (1953); Bash, 
International Bank for Reconstruction and Development 1944-1949, Int’. Conc. 791 
(1949); Beyen, The International Bank for Reconstruction and Development, 24 
INTERNATIONAL AFFAIRS 534 (1948); Rist, Long-Term Financing Institutions of the 
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poration (IFC),° the European Investment Bank (EIB),* the 
European Coal and Steel Community (ECSC),’ the Euratom,® the 
newly created Inter-American Development Bank (IADB),° the 
proposed International Development Association (IDA), and to 
a certain extent, the Development Fund for Overseas Countries and 


Territories Associated with the European Common Market (DF 
CM).” 


Western Hemisphere, in INTERNATIONAL BANKING AND FOREIGN TRADE 27 (1956); 
Sommers, Aspectos Legales de la Estructura y Personalidad Juridica del Banco 
Mundial, I Revista DE LA FACULTAD DE DerRECHO Mexico 117 (1951) ; Timmermans, 
La Banque Internationale pour la Reconstruction et le Développement, 17 La REVUE DE 
LA BANQUE 789 (1953). Note, United States Agencies and International Organiza- 
tions which Foster Private American Investment Abroad, 71 Harv. L. Rev. 1102 
(1958); Nurick, The World Bank, The International Finance Corporation and 
Foreign Investment, 19 Fep. Bar J. 308 (1959). 

For other articles or monographs concerning specific aspects of the IBRD’s 
activities, see notes 91, 101 infra. 

5 ARTICLES OF AGREEMENT, December 5, 1955, T.I.A.S. No. 3620; 51 Am. J. Int’L 
L. 486 (1957). 

Concerning the IFC, see e.g., ARTICLES OF AGREEMENT AND EXPLANATORY MEM- 
ORANDUM, April 11, 1955; IFC, THe INTERNATIONAL FINANCE CorPorRATION, (1957) 
(hereinafter cited as the IFC Booktetr). See also, Matecki, Establishment of the 
International Finance Corporation: a Case Study, X Int” Orc. 261 (1956); Roux, 
La Constitution de la Société Financiére Internationale, REVUE DE SCIENCE FINANCIERE 
202 (1957); Glazer, A Functional Approach to the International Finance Corpora- 
tion, 57 Cotum. L. Rev. 1089 (1957); De Fleurieu, La Société Financieére Inter- 
nationale, Droir Soctat 525 (1957); 19 Nurick, supra, note 4 at 308. 

6 Common Market Treaty, arts. 129 and 130 and Annex V, ProrocoL oN THE 
STATUTES OF THE EUROPEAN INVESTMENT BANK, 294 U.N.T.S. 23, 183. 51 Am. J. 
InTL L., OrFicrat Documents, 865, 939 (1957) (hereinafter cited as EIB Statutes). 

See also, Penglaou, La Fonction Bancaire dans le Marché Commun, 21 La REvUE 
DE LA BANQUE (Betcium) 753 (1957); Efron and Nanes, The Common Market and 
Euratom Treaties: Supranationality and Integration of Europe, 6 Int’L & Comp. L. Q. 
670 (1957); Valentine, The Treaty Establishing the European Economic Community, 
21 THE Movern L. Rev. 282 (1958) ; Héraud, Observations sur la Nature Juridique 
de la Communauté Européenne, REVUE GéNERALE pE Droit INTERNATIONAL PUBLIC 
26 (1958); Whitlow, The European Economic Community, 13 THe Bus. Law. 813 
(1958). Combined issues of the periodical CHRONIQUE DE POLITIQUE ETRANGERE 
(Vol. X, Nos. 4 to 6, July-November 1957) also contain interesting comments on 
the new European Community, together with the relevant documents. 

7 Treaty Establishing the European Coal and Steel Community, Paris, April 18, 
1951, English text in 46 Am. J. Int” L. 107 (1952) (hereinafter cited as ECSC 
Treaty) (effective July 1952). 

On the financial aspects of the ECSC, see, Blondeel and Vander Eycken, Les 
Emprunts de la Communauté Européenne du Charbon et de l’Acier, 19 La Revue 
DE LA BANQUE 249 (1955) ; Salmon, LE ROLE pEs ORGANISATIONS INTERNATIONALES EN 
MaTIeérE DE PrEts ET D’EMPRUNTS, (London 1958) ; Capanna, La Politica dei Finanzia- 
menti della CECA, 11 Bancarta 790 (1955); Mérigot, Aspects Fiscaux de la Com- 
munauté Européenne du Charbon et de l’Acier, REVUE DE SCIENCE ET DE LEGISLATION 
Financteres 532, 738 (1955). 

8 Treaty Establishing the European Atomic Energy Community (EURATOM) 
March 25, 1957, 298 U.N.T.S. 167 (hereinafter cited as Euratom Treaty). 

® Pan American Union, Treaty Series No. 14 (1959). See Smith, Proposed Inter- 
American Development Bank, 19 Fep. Bar J. 374 (1959). 

10 TDA, ARTICLES oF AGREEMENT, January 26, 1960, as approved for submission to 
Governments by the Executive Directors of the International Bank for Reconstruction 
and Development. 

11 Supra note 3. 
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Without attempting to minimize the importance of the various 
“funds” exclusively concerned with the promotion of social projects, 
frequently essential to the future economic development of a specific 
country, it must nevertheless be recognized that they present, at 
least for the legal and financial viewpoint, somewhat less interesting 
features than those organizations which have been organized to pro- 
mote the productive sector of the economy of their respective mem- 
bers. As a rule, “social funds” have relatively limited resources at 
their disposal, and are financially dependent upon the willingness 
of their members to make the proper contributions or appropriations.” 
Organizations engaging in financing productive projects usually dis- 
pose of sizeable resources, either in the form of capital subscriptions,” 
or of self-generated resources.’* In addition, the latter organizations 
have succeeded to mobilize, or are so set up as to enable them to 
succeed in mobilizing, outside loan capital from the various financial 
markets of the world. To a large extent, the success of these organ- 
izations depends not only upon the cooperation of their respective 
members (a characteristic which they share with the “social funds”), 
but also upon the cooperation of the private capital market since a 
significant part of their lending resources is derived from that market. 


Cooperation between international lending organizations and their 
respective members depends upon several factors. Member govern- 
ments must be willing to supply the organization involved, either 
directly or indirectly, with the funds needed for its successful opera- 
tion, a consideration which underlies many provisions relating to the 
capital structure and the borrowing powers of international lending 
organizations.’® Also, member governments must be disposed to give 
to the organization a status permitting it to carry out its operations 


12 The U.N. Special Fund resources for 1959 amounted to the equivalent of $26 
million; those of the European Social Fund to the equivalent of $10 million for 
the same year; the resources of the D.F.C.M. (equivalent to $58 million in 1958 
and $72 million in 1959) will aggregate over a five year period ending 1962, the 
equivalent of about $850 million. 

13 TBRD’s authorized capital is $21 billion, of which more than $18.5 billion had 
been subscribed as of December 31, 1959; ELB’s authorized capital is equivalent to 
$1 billion and is fully subscribed ; IADB ‘capital resources of $1 billion are divided 
into parts, $850 million (capital subscriptions ) and $150 million i om contributions 
to a Special Fund) ; IDA proposed authorized capital is $1 billi ion. 

The smallest organization in this category is the IFC whose authorized capital is 
$100 million, $95.4 million of which had been subscribed as of December 31, 1959 by 
58 countries. 


14 Regarding the levies collected, or to be collected, by the ECSC and the Euratom, 
see notes 46 and 53 infra and accompanying text. 


15 See notes 21 to 41 infra and accompanying text. 
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and formulate its operational policies with the minimum interference 
on their part, a consideration which explains many similarities in the 
privileges and immunities of all lending organizations.’® 

Member governments, however, must be satisfied that the organ- 
ization’s activity will not be carried so far as to prove detrimental 
to, or conflict with, their respective economic situations and policies. 
As such activity is bound to have deep repercussions both upon the 
economy of the member in whose territories the project is located 
and that of the member or members whose currency is used to finance 
such project, it is understandable that member governments are 
anxious to have the opportunity, before any financing operation is 
carried through, to review its possible impact upon their respective 
economies. To that end, the charters of international lending organ- 
izations usually contain carefully drawn provisions regulating the 
use by the organization of its members’ currencies,"* and commonly 
provide that the organization shall not undertake financing operations 
in the territories of any member if such member objects to the proj- 
ect.?® 


Cooperation between international lending organizations and the 


private market is no less essential to the success of their operations. 
It cannot be emphasized too strongly that these organizations are not 
conceived to compete with the private market. International lend- 
ing organizations are intended only to supplement private capital 
when the latter is not available on reasonable terms. Hence, their 
financial intervention is always limited to cases in which recourse to 
the usual methods of financing proves impossible or unsatisfactory.” 


16 See notes 91 to 102 infra and accompanying text. 
17 See notes 31 to 33, 39 and 41 infra and accompanying text. 


18In order to give a member government adequate opportunity to object to a 
proposed financing in its territories, the charter of the organization may stipulate, 
as do both the ECSC’s statutes (art. 20(6)) and the Artictes or AGREEMENT 
of the IFC (art. III, § 3 (ii)), that the organization will at the earliest practical 
date give to such member, if it so desires, appropriate notice of the intended financing. 
On other occasions, the approval of the member will sufficiently result, either from 
its personal request for a loan, if the member is itself the borrower, or from its 
guarantee of the loan, if the borrower is an entity other than a member. Such is 
the case in regard to IBRD loans. ArticLes oF AGREEMENT, art. III, § 4 (i). These 
two procedures can be used alternatively by the EIB, the IADB and the proposed 
IDA, depending upon the nature of the financial operation involved. See EIB, 
Statutes, art. 20 (6); IADB, Artictes oF AGREEMENT, art, III, § 7 (b); IDA, 
Drart ARTICLES OF AGREEMENT, §$ V, I (e). Compare DFCM Convenrion, art. 2. 


19 This principle is clearly expressed in the charter of most organizations such as: 
The IBRD, ArticLes oF AGREEMENT, art. III, § 4 (ii): 
The Bank [must be] satisfied that in the prevailing market conditions the 
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Rather than competition with private investors, one of the major 
purposes of these organizations is to mobilize private capital and make 
it participate to the largest extent possible in their operations. To 
achieve this purpose, and promote private foreign investment, inter- 
national lending organizations have different means at their disposal. 
They may initially seek private participation in their investment, or 
they may, after making the proper financing, sell portions of their 
loan portfolios to private investors, or else borrow in the market 
funds needed to supplement their own resources. It is clear that 
this cooperation, whatever its form, can be successful only if private 
capital is confident in the credit and financial judgment of the organ- 
ization involved, a consideration which accounts for several of the 
operational policies adopted by international lending organizations 
as well as for some of their structural features.” 

With these considerations in mind an attempt can usefully be made 
to compare and appraise the contributions that international lending 
organizations have made, and can be expected to make, to the financ- 
ing of economic development. 

One further preliminary remark should be made. Of the many 
international lending organizations in existence (not to mention those 
yet in gestation), some are too recent to have had the opportunity 
to play a significant role in the field of international lending or, 
possibly, even to formulate their future operational policies. Indeed, 


borrower would be unable otherwise to obtain the loan under conditions 
which in the opinion of the Bank are reasonable for the borrower. 


The IFC, ArticLes oF AGREEMENT, art. III, § 3 (i): 


The Corporation shall not undertake any financing for which in its opinion 
sufficient private capital could be obtained on reasonable terms. 


The EIB, Statutes, art. 18 para. 2: 


The granting of loans shall, as far as possible, be made dependent on the 
employment of other means of financing. 


The IADB, Artictes oF AGREEMENT, art. III, $ 7 (a) (ii): 


In considering a request for a loan or a guarantee, the Bank shall take into 
account the ability of the borrower to obtain the loan from private sources 
of financing on terms which, in the opinion of the Bank, are reasonable for 
the borrower, taking into account all pertinent factors. 


The proposed ArTIcLEs oF AGREEMENT of the IDA (art. V, $1 (c)) would 

contain a similar provision. 
A policy statement, to the same effect, made by the High Authority of the ECSC, 
may be found in the Official Gazette of the European Community 459 (July 31, 
See also ECSC, Report ON THE SITUATION OF THE CoMMUNITY 122-123 


20 See text pt. II. infra. 





538 THE GEORGE WASHINGTON LAW REVIEW 


at the time of this writing, the field has been divided among four 
organizations, namely the IBRD, the IFC, the ECSC and the EIB, 
whose experience has afforded invaluable leads to the framers of the 
more recent organizations. For this reason, the following develop- 
ments will focus primarily upon these four organizations, subject to 
reference to the other organizations to the extent that their charter 
provisions might be relevant or that their operational policies are 
sufficiently defined to permit comparison. 


Il. Frvanciat Resources 
A. Capitalization 


The capitalization of international lending organizations exhibits 
considerable variation both in volume and in structure. As a rule, it 
can be said that the greater the financial contribution of member 
countries, the more complex is the capital structure of the organi- 
zation.”* 

An organization like the IFC, whose authorized capital is relatively 
modest ($100 million), has a simple capital structure. In joining the 
IFC its original members agreed to pay their initial subscription in 
full in gold or United States dollars, making the IFC’s capital resources 
freely usable in any of its operations.”* 

Organizations like the IBRD, the EIB, the IADB and the proposed 
IDA have, or will have, an elaborate capital structure intended not 
only to provide each organization with important capital resources,” 
but also to proportion the liquidity of these resources to both the 
needs of the organization and the financial capacity of its members. 
To that end, the capital subscription of each member of these organ- 
izations is divided into several portions, each portion being payable 
and usable in a different manner. 

The subscribed capital of the IBRD, and that of the EIB, obviously 
inspired by the IBRD precedent, is divided into three portions. The 


21 Regarding resources available to “social funds”, see note 12 supra. 

22 The capital stock of IFC, unlike that of the IBRD, the IADB or the proposed 
IDA which is expressed in terms of gold dollars, and that of the EIB which is 
expressed in terms of a gold unit of account equivalent to the gold dollar, is 
expressed only in terms of United States dollars. IFC, Articles of Agreement, art. 
II, $2. Unlike the IBRD’s, the EIB’s or the IADB’s respective charters (see notes 
28 to 30, 39 and 41 infra and accompanying text), the IFC’s Articles of Agreement 
contain no provision for the maintenance of the value of its capital stock. Regarding 
the payment of subscriptions to the capital stock of the IFC, see IFC, Articies oF 
AGREEMENT, art. II, § 3. 


23 See note 13 supra. 
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first portion of each subscription, amounting to 2% of the IBRD’s 
capital and 6.25% of the capital of the EIB, is payable in gold or 
United States dollars, in the case of IBRD, and in the EIB,” in 
gold or a fully convertible currency. This portion, which can be 
used freely by either organization in any of its operations,”* represents 
the minimum contribution that member countries must be willing to 
pay as evidence of their active support of the organization. 

The second portion of each capital subscription, amounting re- 
spectively to 18% and 18.75% of the IBRD’s and of the EIB’s sub- 
scribed capital is payable in the national currencies of member govern- 
ments.” In order to avoid the dwindling of these holdings by 
currency fluctuations, the respective charters of the IBRD and the 
EIB contain provisions for the maintenance of value, in terms of 
gold, of such currency holdings. If the par value of a member’s 
currency is reduced,”* or if its foreign exchange value has, in the 
opinion of the organization involved depreciated to a significant 
extent,”* the member must pay to the organization, within a reasonable 
time, an additional amount of its own currency sufficient to maintain 
the gold value of the organization’s holding of that currency.” 

Maintaining the value of capital subscription is one thing, but it is 
yet another for member governments to make their currency freely 
available to the organizations to which they belong. From the 
economic viewpoint, a loan by the IBRD or the EIB in the currency 
of a member is equivalent to an export of capital from that member 
country without any immediate return in foreign exchange. At the 


24 IBRD, ArTICcLES oF AGREEMENT, art. II, §§ 5 (i) and 7 (i). 

25 EIB, Statutes, art. 5 para. 1. It should be noted that to the extent that the EIB’s 
holdings in a convertible currency represent payments made by a member in the 
currency of a non-member country (¢.g., the United States), such holdings are not 
protected by the maintenance of value provision described in the following sentences 
in the text above. If the non-member currency (e.g., the U.S. dollar) in which part 
of a member’s subscription to the EIB had happened to be paid, were to depreciate, 
the EIB would suffer a corresponding loss. 

26 IBRD, ArticLes oF AGREEMENT, art. IV, § 1 (a) (i); EIB, Statutes, art. 25 
para. 3. 

27 IBRD, ArtICLEs OF AGREEMENT, art. II, § 7 (i) ; EIB, Statutes, art. 5, para. 1. 

28 IBRD, ArtICcLes oF AGREEMENT, art. II, § 9 (a) ; EIB, Statutes, art. 7, para. 1. 

29 IBRD, Articles oF AGREEMENT, art. II, § 9 (a). 


30 This provision has received several applications in the case of the IBRD. See 
IBRD, THE Wortp Bank 23-24 (1957). For the converse case of an appreciation of 
the member’s currency, see IBRD, Articles OF AGREEMENT, art. II, § 9(b); EIB, 
STATUTES, art. 7, para. 2. Both organizations can waive these provisions in case of 
a uniform change in the par values of all their respective members. See IBRD, 
ARTICLES OF AGREEMENT, art. II, § 9 (c); EIB, Statutes, art. 7, para. 4. The 
relevant decision does not require a unanimous vote and can be taken by a simple 
majority vote. 
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time the IBRD was created, and to a certain extent at the time of the 
creation of the EIB, only a few of their respective members were in 
a position to permit such unrestricted exports of capital; hence, the 
provision common to both the IBRD and the EIB charters that their 
currency holdings derived from capital subscriptions can be lent 
only with the approval in each case of the member whose currency 
is involved.** This limitation upon the use by either organization of 
its currency holdings, however essential it may appear to its members, 
may be a considerable handicap to the success of the organization’s 
operations. Indeed, it may compel it to remain idle, or else to finance 
its operations out of certain specific currencies.** This consideration 
explains why the IBRD has strenuously endeavored to obtain in- 
creased releases by its members of the 18% portion of their respective 
capital subscriptions, an effort which has received the sympathetic 
consideration of an increasing number of member countries and has 


been seconded by the Board of Governors of the IBRD.* 


The third portion of each capital subscription, amounting respec- 
tively to 80% and 75% of the IBRD’s and the EIB’s subscribed 
capital, is not available for lending but is subject to call by either 
organization when and to the extent necessary to meet its obligations 
on funds borrowed or loans guaranteed by it.** Each member has the 
obligation, proportionate to its share of the subscribed capital, to 
make payment on any call in the currencies needed by the organiza- 
tion to meet its obligations.** The obligations of members are in- 
dependent of each other. A failure by one or more members to answer 
a call would not excuse any other member from its own obligation to 
make payment. In substance, therefore, the third portion of capital 
subscriptions constitutes a joint and several obligation of member 
countries to guarantee the organization’s obligations, each member 


31 TBRD, ARTICLES oF AGREEMENT, art. IV, § 2; EIB, Sratutes, arts. 5 and 25. 


82 The extensive use by the IBRD of the 18% portion of the United States’ capital 
subscription, fully released in April 1947, bears sufficient testimony to this remark. 


83 Resolution No. 118 of September 25, 1957, 12 ANNUAL MEETING OF THE BoarRD 
oF GoverNors oF IBRD SumMary Proceepincs 37 (1957). iz 

Canada released all of its 18% portion capital subscription in May 1952. Additional 
releases, sometimes subject to specific conditions, have been made by other member 
countries. See 14 IBRD Ann. Rep. 14 (1958-1959). 

84ITBRD, Artictes oF AGREEMENT, art. II, §§ 5 (ii), 7 (ii) and (iii), art. [V, 
§ 7 (c); EIB, Sratutes, art. 5, para. 2. 

85 EIB, Sratutes, art. 5, para. 2. The IBRD’s Articles of Agreement provide that 
gold or United States dollars can be substituted, at the option of each member, for 
the currency needed by the IBRD to satisfy the Aare with regard to which the 
call is made. IBRD, ArticLes oF AGREEMENT, art. II, § 7 (ii). 





INTERNATIONAL ECONOMIC DEVELOPMENT 541 


undertaking to guarantee such obligations to the extent of the uncalled 
balance of its capital subscription. As the uncalled portion of capital 
subscriptions agregates to important amounts and a large part thereof is 
covered by countries whose external debt record is outstanding,** that 
portion of the subscribed capital constitutes, in fact, a huge reserve 
fund adequate to give confidence to the creditors of the IBRD or the 
EIB and to help these organizations establish and maintain their own 
credit standing in the market, the second source from which they 
draw the funds needed for their lending operations. 

This last consideration is so important that it is primarily responsible 
for the recent increase of the IBRD’s authorized capital from $10 
billion to $21 billion.*” The principal objective of this increase of 
capital,** was to strengthen the guarantee resources of the IBRD for 
the purpose of enhancing its borrowing capacity, rather than to add 
directly to its lending resources. Consequently, the increase does 
not call for any actual payment of the 2% and 18% portions of 
increased subscriptions, and the entire 100% portion of such sub- 
scription is treated as the 80% of the original subscription, i.¢., is 
subject to call only when required to meet the obligation of the IBRD 
for funds borrowed or on loans guaranteed by it. 

The IADB’s original capital resources are divided into two parts, 
the first ($850 million) corresponding to subscriptions to its capital 
stock, and the second ($150 million) representing quota contributions 
by members to a Fund for Special Operations. The provisions of the 
IADB’s charter regarding the payment and the use by the organiza- 
tion of that part of its resources corresponding to the capital subscrip- 
tions of its members resemble the corresponding provisions of the IBR 
D and the EIB charters. A portion of the capital subscriptions (aggre- 
gating $400 million) is to be paid in (in several instalments) for 50% 
in gold and/or dollars and for 50% in the currency of each member. 
Another portion (aggregating $450 million) is callable to meet the 
IADB’s obligations on loans raised or guaranteed by that organiza- 

36 More than 85% of this portion is covered by such countries as the United States, 
Canada, the United Kingdom and other Commonwealth countries, and Western 
European countries. 

37 The increase became effective on September 15, 1959. See IBRD Press Release 
No. 601, Sept. 16, 1959. See also, IBRD, INFORMATION ON INCREASE IN AUTHORIZED 
CAPITAL STOCK OF THE INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOP- 
MENT AND SUBSCRIPTIONS THERETO (1959) ; SUMMARY PROCEEDINGS OF THE ANNUAL 
MEETING OF THE Boarp OF GOVERNORS (1959). 

88 Special increases in the capital subscriptions of Canada, Germany and Ree en] 


took place at the same time. A margin of $1 billion of authorized but unsub: 
capital was left for future members. 
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tion and constitutes a guarantee fund proper to facilitate the [ADB’s 
borrowings.*® The quota contributions to the Fund are to be paid 
for one half in gold and/or dollars and for the other half in the 
currency of the contributing members.” 

The proposed capital resources of the IDA would be divided into 
two portions. One portion (10%) would be paid by all members in 
gold or freely convertible currency. The other portion (90%) would 
be paid by (1) the most industralized member countries of the Bank 
in gold or freely convertible currency, and (2) the less developed 
member countries in their national currencies.** 


B. Borrowings 


The proceeds of borrowings made by international lending organ- 
izations account for a substantial part of their lending resources. With 
a few exceptions, such as the 1954 United States Government loan 
to the ECSC, the 1956 Swiss Government loan to the IBRD,* and 
the 1959 loan from the Export-Import Bank to Euratom, loans raised 
by these organizations have taken the form of public bond issues or 
loans privately placed in the capital market. 


Borrowing by an international organization, in the first years of 
its operations at least, is always somewhat of a challenge, a remark 
which is best illustrated by the example of the IBRD and that of 
the ECSC. 


Borrowing by the IBRD, in the early years of its operations, pre- 
sented enormous difficulties which have since been successfully over- 
come. In addition to the scarcity of available capital in most Western 
European countries after World War II, and the distrust towards 


39 TABD, Artictes oF AGREEMENT, art. II, §§ 2, 3 and 4 (subscription payments) ; 
art. V, § 1 (use of currencies); art. V, § 3 (maintenance of value). Loans made 
out of the capital subscription will be repayable in the currency or currencies lent. 

40 TABD, ArticLes oF AGREEMENT, art. IV. The Fund resources will be used 
to make loans in soft currencies. 


41 TDA, Drart ARTICLES OF AGREEMENT, art. II, § 2 (subscription payments). The 

90% of subscriptions of industrialized members would be used on an approximately 
pro rata basis; the 90% of the subscriptions of less developed member countries may 
be used for administrative expenditures or for payments for goods and services pro- 
duced in the territories of the member concerned, but cannot be converted into other 
currencies or used to finance exports without the member’s consent (Article IV, 
Section I). See also, Article IV, Section 2 (maintenance of value provision). 

42 The United States Government loan to the ECSC, April 23, 1954, T.I.A.S. 2945 
(supplemented and amended in December of the same year, T.I.A.S. 3126) aggregates 
$100 million. The 1956 Swiss Government loan to the IBRD aggregates Swiss francs 
200 million, roughly equivalent to $46.5 million. The 1959 Export-Import Bank Loan 
to Euratom aggregates $135 million. 
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international lending, at that time, in countries like the United States, 
the marketing of IBRD bonds was restricted by many legal and ad- 
ministrative regulations.** In most countries, and especially in the 
United States, the only available market at that time, IBRD bonds 
did not qualify as eligible investment for banks, insurance companies 
and other institutional investors. Federal and state action in the 
United States, and following the improvement of the economy of 
the western world in general, legislative and administrative action 
in countries outside the United States, have considerably broadened 
the market for IBRD bonds.** This, together with the rapid building 
up of the IBRD credit, has made its borrowing operations particularly 
successful.*® 


To raise funds in the market, the ECSC, which does not dispose 
of substantial capital resources similar to those of the IBRD, had to 
establish its credit exclusively on its earning capacity and its ability 
to give adequate security of repayment to its lenders. The earning 
capacity of the ECSC is essentially based on its right to collect an 


43 Borrowings by the IBRD requires the consent of the member in whose market 
the funds are raised and of the member in whose currency the loan is denominated. 
See IBRD, Articles oF AGREEMENT, art. IV, § 1 (a) (ii) and (b). 

As to borrowings by the IBRD in Switzerland, a non-member government, see the 
agreement dated June 29, 1951, (art. III, § 6) between the Swiss Government and 
= M1982}. REcUEIL OFFICIEL DES Lois ET ORDONNANCES DE LA CONFEDERATION SUISSE 

1 

Compare IFC, ArticLes oF AGREEMENT, art. III, § 6 (i) ; ECSC, Treaty, art. 51; 
IADB, ARTICLES OF AGREEMENT, art. VII, $1 (i). 

A similar provision is found in the EIB, STATUTES, art. 22, para. 2. In addition, 
however, this article provides that member governments “may not refuse their assent 
unless serious disturbances on the capital market of that [government] are to be 
feared,” a clear manifestation of the importance attached by the EIB’s founders to 
the enlistment of private capital in its operations. 


44 For a historical description of the IBRD borrowing operations, see IBRD, THE 
Wortp Bank 91-109 (1957). See also, Sommers, The Marketing of World Bank 
Bonds, in Watt StrReET Exprarns Its Operations 257 (1951). Black, Annual 
address to the Board of Governors of the IBRD, in SuMMARY PROCEEDNGS OF THE 
ANNUAL MEETING OF THE Boarp oF GoveRNorS 7 (1959). 


45 Bonds issued by the IBRD are its direct obligations. In particular, art. IV, 
§ 9 of the Articles of Agreement provides that: “Every security guaranteed or issued 
by the Bank shall bear on its face a conspicuous statement to the effect that it is 
not an obligation of any government unless expressly stated on the security.” (Compare 
IFC, ARTICLES OF AGREEMENT, art. III, § 8). 

Bonds issued by the IBRD are not secured by any lien on, or pledge of, any of 
its assets. They merely contain a covenant that the IBRD will not pledge any of 
its assets to secure other debt unless the bonds share equally and ratably in the 
security. 

As of December 31, 1959, the funded debt of the IBRD aggregated close to $2 
billion equivalent. This included (in round figures) $1,642 million payable in United 
States dollars ; $34 million in Canadian dollars; $20.7 million in Netherlands guilders; 
$53.7 million in pounds sterling; $131.9 million in Swiss francs; $97.6 in Deutsche 
marks, and $10 million in Belgian francs. 
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annual levy on the production of coal and steel of the Community.*® 
Part of the proceeds of this levy, which has been hailed as the first 
European tax,*’ have been set aside in a “guarantee fund”, aggregating 
the equivalent of US $100 million, to cover payments of principal 
and interest on funds borrowed or loans guaranteed by the ECSC.* 
In addition, the ECSC has undertaken to secure equally and ratably 
the claims of all its lenders, present or future, by a pledge of the notes 
(and related security) evidencing the loans made by it to enterprises 
in the Community out of the proceeds of its own borrowings. To 
that end, the High Authority of the ECSC has entered into an agree- 
ment, called the Act of Pledge, with the Bank for International 
Settlements in Basle, Switzerland (the BIS) ,*° whereby the BIS, acting 
in a capacity as “depositary,” holds in pledge the enterprises’ notes 
and collects and receives payments due on such notes, and applies 
such monies to the payment of principal and interest on the High 
Authority’s own obligations evidenced by notes duly authenticated 
by the BIS and remitted to the High Authority’s lenders. The 
difference, if any, between the service monies received by the BIS 
on the pledged enterprises’ notes and the amounts due on the High 


Authority’s Notes is to be paid to the BIS by the High Authority, 
out of its own resources,” a provision which, together with those 


46 ECSC Treaty, art. 49. The rate of the | has varied from a low of 0.3% to 
a high of 0.9%. It is at present 0.35%. See ECSC, SreventH GENERAL REP. ON THE 
ACTIVITIES OF THE COMMUNITY, ANNEX ON Finance, 301, 310-311 (1959) (here- 
inafter cited as GENERAL Report). Since the levy is calculated in terms of the Com- 
munity’s Unit of Account (equivalent to the U.S. dollar) rather than in the domestic 
currencies of members of the Community, exchange manipulations, including devalua- 
tion of any such currencies, do not affect the Community. See, ¢.g., in regard to 
the French monetary measures of August 1957 and December 1958, ECSC, SixtH 
Gen. Rep. 62 (1958); ECSC, Seventh GENERAL ReEPporT, ANNEX ON FINANCE, 
302 (1959). 

47 See Hearings on European Coal and Steel Community before the Senate Com- 
mittee on Foreign Relations, 83d Cong., Ist Sess. 9 (1953). 

48 In this connection, it should also be noted that the High Authority has agreed to 
maintain and collect levies sufficient to provide the sums necessary to meet its own 
loan commitments. See Loan Agreement between the United States Government and 
the ECSC, April 23, 1954, art. VII, § (b), T.I.A.S. No. 2945; and Act of Pledge 
between the High Authority of the ECSC and the Bank for International Settlements 
in Basle, Switzerland, Nov. 28, 1954, art. VI, § 6.04, T.I.A.S. No. 3126. 

49 Act of pledge, supra note 48. For a detailed analysis of this Act and generally 
of the financial operations of the ECSC, see Blondeel and Vander Eycken, Les 
Emprunts de la Communauté. Européenne du Charbon et de lAcier, REVUE DE LA 
BangueE (Belgium) 249 (1955). 

50 Act of Pledge, art. IV, supra note 48. 

51 Jd. at § 4.02. 

If one of the events of default specified in the Act of Pledge (art. VII, § 7.01), 
occurs and continues for a certain period of time, the principal of all notes then out- 
standing may be declared to be due and payable ‘immediately by written notice given 
to the High Authority and the BIS by the holders of not less than a majority in 
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regarding the guarantee fund, gives adequate security to the lenders of 
the High Authority and explains the success of its renewed borrow- 
ings.*? 

The situation of Euratom is not unlike that of the ECSC since the 
Euratom Treaty provides that the Commission of Euratom may be 
authorized to collect levies in the territories of its members.** How- 
ever, until such time as the production of atomic energy will achieve 
substantial results, it is likely that Euratom will have to rely on 
financial resources other than such levies. These resources may 
originate in the financial contributions of member states, or in 
specific arrangements between Euratom and non-member countries, 
such as the Agreement for cooperation between the United States 
Government and Euratom,®* according to which the parties agree 
to invest approximately $135 million over a five year period in a 
joint research and development program, the cost of which is to be 
divided equally between them. 


Other resources may be divided from borrowings made by Euratom 
within or without the European Community, such as the $135 


principal amount of all the notes at the time outstanding. Upon such a declaration, 
all further payments made by the BIS to the holders of the notes shall be made pro 
rata without regard to the series of the several notes, in the currencies in which the 
notes are expressed and in proportion to the principal amount of the notes and the 
unpaid interest accrued thereon, held by such holders respectively (art VII, § 7.02). 
Furthermore, if an event of default shall occur and be continuing, the holders of 
not less than a majority in principal amount of the outstanding notes may, by written 
notice to the BIS, designate a representative which shall have full authority to make 
any request upon, and give any instruction or consent to, the BIS, and take any other 
action which the High Authority might make, give or take in accordance with the 
Act of Pledge. Such representative shall have full authority to take any action to 
protect and enforce the rights of the holders of the notes (art. VII, $ 7.03). 


52In addition to an initial United States Government loan Pony $100 million, the 
High Authority of the ECSC has been able to raise, as of the beginning of 1959 
in several European, and in the American markets additional funds aggregating the 
equivalent of $215.8 million. See ECSC, Sevenra Gernerat Report, ANNEX ON 
Finance 307 (1959). 

53 Euratom Treaty, art. 173. 

54 Euratom Treaty arts. 172(1)-(3). 


55 AGREEMENT dated November 8, 1958, TIAS, 4173. 

See also, Agreement between the Government of Canada and Euratom, and Techni- 

cal Agreement between Atomic Energy of Canada Limited and Euratom, dated 
October 6, 1959, Official Gazette of the European Communities 1165/59, 1177/59 (Nov. 
24, 1959) ‘Goint $10 million program). 


56 Euratom Treaty, arts. 172 (4) and 182 (5) combined. In this connection, it may 
be appropriate to point out that loans made to Euratom have the full financial backing 
of its members which are responsible for keeping the budget of that pean 
balanced (art. 171 (1)) and must take all steps Agee to insure and carry out 
the obligations resulting from acts of the institutions of the Community (art. 192). 
To the extent that such acts correspond to borrowings, this means that the member 
states would be indirectly responsible for the financial obligations contracted by 
Euratom. 
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million line of credit opened to Euratom by the Export-Import Bank 
of Washington to finance the acquisition of equipment, material 
and services required for the construction of nuclear power reactors. 

So far neither the IFC nor the EIB have borrowed money in the 
capital market.*” 


III. OperaTIONAL Potictes 


Concurrently with the growth of the international lending ma- 
chinery, the functions of international lending organizations have 
become increasingly diversified. 

Thus, while such “social” funds as the U.N. Special Fund can be 
expected to concentrate on relatively large projects,°* other funds 
like the European Social Fund may limit their financial assistance to 
less ambitious projects, such as the resettlement of workers. Again, 
on the “productive” side, certain organizations like the IBRD have 
concentrated primarily, although by no means exclusively, on fi- 
nancing public works projects, such as electric power and transport 
development;® other organizations like the IFC have been set up 


57 Despite the success encountered by the ECSC and the IBRD in their borrow- 
ing operations, the founders of the EIB, fully aware of the experience of these 
organizations, have wisely provided that if, because of unfavorable circumstances, the 
EIB is unable to raise funds in the market, it will be entitled to borrow directly from 
its member governments, as of the fourth year following its inception (i.e., as of 
January 1, 1962), funds aggregating no more than the equivalent of $400 million and 
no more than $100 million in any one year (STATUTES OF THE EUROPEAN INVESTMENT 
BANK, art. 6). These loans, whose maturity shall not exceed 20 years and which 
shall, unless otherwise decided, bear interest at the rate of 4% per annum, shall be 
granted by the member governments in proportion to their respective shares of the 
EIB’s subscribed capital. They shall be paid in national currency within the six 
months following the resolution of the Board of Governors approving the loan. 

As to the power of the EIB to borrow money, see STATUTES OF THE EUROPEAN 
INVESTMENT BANK art. 22. 

58 Unitep Nations SpectaL Funp, § I, para. 1. 


59 Common Market Treaty, art. 125. The ECSC, although it is primarily engaged 
in the financing of productive projects, has also helped finance limited “social” projects 
closely related to the coal and steel industry, such as housing for miners. See ECSC, 
SEVENTH GEN. Rep. 258 (1959). The DFCM can make financial contributions to 
certain social institutions including hospitals, schools, professional and training organ- 
izations, etc. See Common Market Treaty, arts. 131- 136, and Applicatory Conven- 
tion, arts. 3-5. See also, REGULATIONS OF THE COUNCIL OF THE EUROPEAN ECONOMIC 
Community No. 5, (December 2, 1958), and No. 7 (February 23, 1959) (hereinafter 
cited as REGULATIONS), concerning the payment of the contributions of the Com- 
munity’s members to, and the subsequent operations of, the Fund. Official Gazette of 
the European Communities 681/58-685/58 (Dec. 31, 1958) and 241/59 to 254/59 
(Feb. 25, 1959). 

60 See, e.g., IBRD, THE Wortp Bank 42-46, 51-53 (1957). 

On the average, the IBRD’s loans are for several million dollars possibly reach- 
ing such high ceilings as $80 million for one electric project, $61 million for a railway 
rehabilitation project, or $250 million in a loan for post-war reconstruction, with 
maturities ranging from 10 to 25 years. See, IBRD, THE Wortp Banx 63-65, 71-74 
(1957). 
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to encourage the growth of productive private enterprises in member 
countries," and other organizations, especially those of a regional 
rather than international character, have been created to assist in 
developing a specific sector of the economy (e.g., the ECSC)® or 
financing projects of a high economic priority in a country, or group 
of countries, with which the organization is specifically connected 
(e.g., the EIB and the IADB) .* 

Similar variations obtain in the manner in which these institutions 
lend their financial assistance. Sometimes, as in the case of the U.N. 
Special Fund, this assistance is given by way of grants. Most frequent- 
ly, e.g., in the case of the IBRD, the ECSC and the EIB, it is given 
by way of straight fixed interest loans. On occasions, as in the case 
of the IFC, the organization may make its resources available by way 
of investments in any form deemed appropriate under the circum- 
stances, including investments in such securities as convertible deben- 
tures or subscription warrants, except capital stock.” 

In spite of this diversity, it is remarkable that a body of operational 
policies has developed which, although it may admit of several deflec- 
tions depending upon the particular functions of the organization in- 
volved, is common to all lending organizations. The reason for this is 
that all the organizations, whose resources are not unlimited, must 
act with prudence and realism, lest they compromise the success of 
their operations and forfeit the essential cooperation of their respec- 
tive members and possibly also that of the private capital market 
on which they must rely to a greater or lesser extent. 

One such general policy concerns the investigation and appraisal 
of eligible projects. In making loans or investments, international 


61 TFC, ARTICLES oF AGREEMENT, art. I. The existence of a government or other 
public interest in such an enterprise does not necessarily preclude the IFC from 
investing its funds in the enterprise, see, art. III, § 1. See also IFC Book tet, para. 9. 

So far, IFC’s investments have ranged in size from $140,000 to over $2 million at 
any one time, and the usual range of maturities has been from about five to twelve 
years. See, IFC, Tuirp Ann. Rep. 12-13 (1958-1959). 

62 Supra note 7. See also, ECSC, Policy Statement, Official Gazette of the Com- 
munity 457 (July 31, 1954). 


63 See EIB, ANN. ReEp., 20-22 (1958) ; see also, notes 6 and 9 supra, 


64 IFC, ARTICLES OF AGREEMENT, art. III, § 2. IFC may sell its investments to 
private investors who may for example convert debentures into stock. IFC itself 
cannot exercise any right to subscribe to, or convert any investment into, capital 
stock (art. III, § 2 (b)), except to protect its investment from being jeopardized 
(art. III, § 4). See Nurick, supra note 3 at 313-315 

The EIB may, like the IBRD, make fixed interest loans to its members or to 
public or private enterprises in member countries, or, like the IFC, make investments 
in productive private enterprises in any form, except capital stock or shares (EIB, 
STATUTES, arts. 18 and 20 (2)). 
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lending organizations must pay due regard to the prospects that the 
borrower (and if the loan is guaranteed, the guarantor) will be in 
a position to meet its obligations under the agreement. Although this 
policy is common to both “social” and “productive” organizations,” 
it has a greater significance in the case of the latter organizations since 
repayment and other financial obligations are added to the general 
obligations of the borrower or beneficiary to carry out the project 
financed by the organization. However, capacity to repay is by no 
means the only consideration. Poor management of the financed 
enterprise or the difficulty of recruiting qualified personnel, as well as 
the affiliation of the borrower to other concerns, public or private, or 
its subjection to governmental control, to mention only a few 
examples, are also factors which no prudent lender can ignore. Nor 
can any lender ignore, especially in the case of government loans, the 
willingness of the borrower, as distinct from its capacity, to repay 
the loan, since, as lenders are well aware, proceedings against a 
government defaulting upon its obligations are usually ineffective. 

In making the assessment of repayment prospects, several pro- 
cedures can be followed. Sometimes, as in the case of the IBRD, 
the organization itself collects all the relevant data. Before making 
a loan, the IBRD makes a full-scale investigation of each project, 
usually in two successive phases. As all IBRD loans affect its 
members, either directly as borrowers, or indirectly as guarantors, the 
first phase of the IBRD’s investigation consists of a review of the gen- 
eral economic situation and prospects of the member involved and of 
the relation of the project to its overall development needs and re- 
sources. If, on the basis of this preliminary review, the IBRD is satis- 
fied that the project will benefit the economy of the member con- 
cerned and that repayment prospects are favorable, a second and de- 
tailed phase of the investigation begins, the purpose of which is to 


65 See, IBRD, Articles or AGREEMENT, art. III, § 4 (v) ; IFC, Artictes or AGREE- 
MENT, art. III, § 3 (v) ; EIB, Statutes, art. 20 (1) ; IADB, Artictes or AGREEMENT, 
art. III, § 7 (a) (iii). 

Compare, UNnirep Nations Spectat Funp, § 1, para. 5 and §$ V,(E); DFCM, 
Recutations No. 5, art. 22, and No. 7, art. 25. 

66 See, ¢.g., Clark, Collecting Defaulted Foreign Dollar Bonds, 34 Am. J. IntL L. 
119 (1940) ; Jéze, Les Défaillances d’Etat, 53 Recuem pes Cours, Hacue ACADEMY 
“asi ; BorcHarp, 1 State INSOLVENCY AND ForEIGN BonpDHOLDERS 115-122 

951). 

67 For a detailed description of the IBRD practice, see IBRD, THE Wortp BANK 
54-61 (1957). Similar procedures are likely to obtain in the case of the IADB. 
~ +. ARTICLES OF AGREEMENT, art. III, § 7. Compare, DFCM Recutation No, 

, art. 25. 
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assess, frequently by on-the-spot investigation by the IBRD staff, the 
particular merits of the project on the basis of all pertinent economic, 
financial and engineering data. It is only when this second phase of 
the investigation has been favorably concluded that formal negotia- 
tions will begin and normally lead, within a reasonable period of time, 
to the conclusion of the loan transaction. 

In the early stage of its lending activity, the High Authority of the 
ECSC had frequent recourse to third parties, such as so-called “region- 
al investment committees” set up in member countries or banking 
establishments, to make the necessary technical and financial assess- 
ment of the merits of loan projects. Although the High Authority 
retained in each case the final power of determination, its investiga- 
tion procedure was, therefore, decentralized to a significant extent. 
Since then, however, the situation has changed considerably. Pursuant 
to a decision taken by the High Authority in 1955, enterprises 
within the Community must supply the High Authority with adequate 
information regarding any new investment projects exceeding $500,- 
000, or any investment program for the renewal or transformation 
of an existing enterprise if the cost of such program exceeds $1 million. 
This continuous disclosure of information, together with the yearly 
overall investigation made by the High Authority of investment 
trends and programs in the Community, enables the High Authority 
to have at all times comprehensive and detailed information regarding 
projects for which its financial assistance may be sought,® a procedure 
so well fitted to the Euratom compact that it has been expressly in- 
corporated into the Euratom Treaty.” 

At present, the IFC has adopted a procedure which in many re- 
spects is remindful of that favored by the High Authority of the 
ECSC in its early operations. The IFC normally expects the technical 
investigation of each project to be made by its private associates in 
the proposed financing, or by the borrower itself or special consultants 
engaged for this purpose. However, in addition to reserving its right 
to supplement this technical information by investigations of its own, 
the IFC itself always assesses the financial aspects of each project.” 


68 Regarding the early procedure adopted by the High Authority, see, ECSC, 
REP, ON THE SITUATION OF THE ComMuNITy 124 (1954) ; ECSC, Tui G Gen. Rep. 
135 (1955). Regarding the procedure now obtaining, see ECSC, Seventu Gen. Rep. 
172, 185 (1959). 

69 Arts. 40-44. 

70 See, IFC Booxk.et paras. 30-32, pp. 10-11, and Schedules A and B, at 14-15, 
listing the preliminary information to be submitted by applicants for an investment. 
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Since the EIB’s operations may take either the form of straight fixed 
interest loans similar to those made by the IBRD or of investments, 
including profit sharing participations, analogous to those made by 
the IFC, it might find it convenient to vary its investigation procedure 
accordingly.” 

Whatever their form, these investigations are not limited to the 
period preceding or contemporaneous with the making of the loan 
or the investment; they usually continue until complete repayment. 

First of all, international lending organizations must ascertain that 
the proceeds of the loan or the investment receive their intended desti- 
nation and are not diverted to other purposes; hence, the usual 
covenant that the borrower shall cause the proceeds of the loan or 
the investment to be applied exclusively to the project and shall 
furnish satisfactory evidence thereof."* In addition to this elementary 
rule of sound business procedure, it is equally important to make 
certain that the financial position of the borrower will remain at all 
times satisfactory, and that the success of the project will not be 
jeopardized by poor financial management. This consideration under- 
lies such covenants as those providing for the supply of financial 


information, inspection and audit of books, dividend limitations or 


71 See, e.g., Penglaou, supra note 6, at 766-67. 


72 This principle is sometimes stated in the charter of lending organizations. See, 
e.g. IBRD, ArticLes oF AGREEMENT, art. III, § 5 (b); EIB, Srartutes, art. 18; 
IADB, ArticLes oF AGREEMENT, art. III, $9 (b); IDA, Drarr Articles oF 
AGREEMENT, art. V, § 1 (g). Compare, DFCM, Convention, art. 5, para. 4, and 
REGULATION No. 7, art. 39. It is always stated in the loan or investment agreements 
entered into by any lending organization. 

Regarding the use of proceeds, it is also a general rule, common to all organiza- 
tions, that they should impose no condition that the proceeds of a loan or investment 
shall be spent in the territories of any particular country. In other words, international 
organizations are prohibited from making “tied loans” which compel the borrower 
to purchase its equipment from a particular supplier or supplying country. See, 
IBRD, ArticLes oF AGREEMENT, art. III, § 5 (a); IFC, Artictes or AGREEMENT, 
art. III, § 3 (iii); EIB, Statutes, art. 20 (4); IADB, Artictes or AGREEMENT, 
art. III, § 9 (a); IDA, Drarr Artictes or AGREEMENT, art. V, § 1 (f). 

This prohibition is in harmony with the general policy of these organizations that 
their borrowers place orders on the basis of international competitive bidding. See, 
IBRD, THe Wortp BANK 47-48 (1957). See also, EIB, Statutes, art. 20 (4) 
and (5). DFCM, Recuration No. 5, art. 20; Common Market Treaty, art. 132 (4). 


73 A practical way to control effectively the use of the proceeds of the loan, is to 
disburse funds only as expenditures are incurred, a procedure currently used when 
the proceeds of the loan are used to finance specific goods and services. See, e.g., IBRD, 
ARTICLES OF AGREEMENT, art. III, § 5 (c). See also the IBRD, Loan REGULATIONS 
Nos. 3 and 4, (June 15, 1956), art. IV; IDA, Drarr Artictes oF AGREEMENT, 
art. V, § 1 (h). 

The IFC has a very elastic policy in this respect. It will normally pay in full, 
in a lump sum or by agreed instalments, the full amount which it has agreed to 
invest in the enterprise; but it is also ready to consider commitments to put funds 
at a later date. The proceeds of such investments will generally be freely usable by the 
borrower in its business operations. See, IFC Boox1et, para. 19. 
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rate adjustments, and those limiting the ceiling of new indebtedness 
by fixing a certain ratio between debt and equity capital, or forbidding 
altogether the incurring of new indebtedness without prior consulta- 
tion with the lending organization. Aside from these financial 
matters, the investigation also includes the technical aspects of the 
project, either by way of progress reports furnished by the borrower 
or by periodic visits by the organization’s staff to the site of the 
project.” 

Always with a view to investing their resources prudently, in- 
ternational lending organizations have adopted a common policy 
never to finance the entire cost of a particular project. Partial financ- 
ing of a project has several advantages. It increases the number of 
operations that the organization may make out of its available re- 
sources. It is also an incentive for the borrower to generate out of 
its Own resources part of the funds needed for the project, or else to 
make the proper effort to find additional financing in the private 
capital market. 

This basic policy can be implemented in several ways. Sometimes, 
the organization issues a general policy statement that it will expect 


its borrowers, or private investors, to supply the largest portion of 
the capital required to finance any one project. Such is the procedure 
adopted by the IFC, the ECSC, and the Euratom.”* At other times, 


74 When a loan is guaranteed, the financial policy of the guarantor will normally 
be included also in this investigation. When the guarantor is a government, the scope 
of this investigation may be rather extensive, since it may then include a review 
of the general economic situation and policy of the guarantor. See, e.g., IBRD, THE 
Wortp Bank 61 (1957). It is also a standard provision of IBRD guarantee agree- 
ments that the guarantor shall furnish the IBRD information with respect to fi- 
nancial and economic conditions in its territories and its international balance of 
payments position. 

75 See, e.g., IBRD, THE Wortp Banx 60-61 (1957). Compare DCFM, RecuLation 
No. 7, arts. 41-44, 53. 


76 As of June 30, 1959, the IFC had undertaken commitments in regard to 22 
projects located in 11 countries totalling the equivalent of almost $20 million, 1.e., 
about 1/3 of the amounts simultaneously invested in such projects by private investors. 
See, IFC, Turrp ANN. Rep. 12-13 (1958-1959). 

The ECSC’s loans average an amount of 25% of the overall cost of each project. 
Official Gazette of the Community 459 (July 31, 1954); ECSC, Srxta GENERAL 
Report 314 (1958). Although the High Authority of the ECSC may, on specific 
occasions, finance a somewhat higher share of the cost of a particular project its 
financial assistance never exceeds more than 50% of the total cost of any one project. 

The Charter of the EIB (Statutes, art. 20 (6)) seems to provide for possible 
exceptions to the general rule of partial financing, nevertheless it is clearly expressed in 
another provision (art. 18 (2)), since it is there stipulated that the EIB “shall 
not finance, either in whole or in part, any project which is opposed by the member 
state within whose territory it is to be carried out.” (Emphasis added.) 

Pursuant to the Cooperation Agreement between the United States and Euratom 
(art. I (B), note 55 supra), the United States-Euratom contributions relating to any 
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as in the case of the IBRD,” and of the IADB,” the organization’s 
assistance may be limited to providing foreign exchange to finance 
the cost of imported goods and services, thereby leaving that part of 
the project representing expenditures in local currency to be financed 
by the borrower itself or by the usual means of financing. Even 
though the IBRD has construed liberally this requirement of its 
charter,” it is nevertheless characteristic that the IBRD has attempted 
to limit the extent of its own financial intervention by mobilizing 
private capital to supply part of the foreign exchange component of 
the overall cost of the project. The IBRD has set itself to achieve 
this either by selling part of its loan portfolio to private investors 
at the time of the loan or at some time thereafter, or by embarking 
upon joint operations with the market by making its loan coincide 
with loans privately placed or publicly issued by the borrower in 
the private capital market. These procedures have been equally suc- 
cessful. The volume of portfolio sales and participations is increasing 
steadily, while the terms of these transactions are simultaneously 
improving,* and it is now not infrequent for the IBRD to participate 
in joint operations with the market in a minority role, the preponder- 
ant share of the funds being directly supplied by the market. 

This continuous cooperation between the market and international 


one nuclear project would be limited to about 1/3 of the cost of such project, the 
other 2/3 being supplied by the enterprise concerned. 


77 ARTICLES OF AGREEMENT, art. IV, § 3 (a). 
78 ARTICLES OF AGREEMENT, art. III, § 6 (a). 


79 On several occasions, the IBRD has accepted to finance the indirect foreign 
exchange cost of certain projects of exceptional importance without relating its loans 
to specific imports. See IBRD, THe Wortp BAnx 46-47 (1957). Compare IADB, 
ARTICLES OF AGREEMENT, art. III, § 6 (b); IDA, Drarr Articles or AGREEMENT, 
art. V, § 2 (e). 

80 As of December 31, 1959, the IBRD had sold or agreed to sell the equivalent of 
$651.3 million principal amount of loans. All these sales, except $69 million, were 
made without the IBRD’s guarantee. 

81 Thus, while the earliest portfolio sales were made under the IBRD’s guarantee, 
most of these sales are now made without guarantee. Again, while the earliest 
sales related mostly to the early maturities of IBRD’s loans, more recent sales have 
been made for later maturities. See IBRD, THe Wortp Banx 104 (1957). In 1959, 
the IBRD was able to sell to American insurance companies, whole strips (for the 
whole life of the loan) of one of its loans made in that year. 

82 See IBRD, THE Wortp Bank 106-109 (1957). As pointed out in that brochure, 
the proceeds derived from the market and from the IBRD’s loans were applied, in 
the first examples of such operations to a common purpose. Since the time of publi- 
cation, the IBRD has engaged with increased success in a new type of joint operation 
in which the proceeds of each financing respectively are applied to different purposes. 
Such has been the case, for example, of an IBRD $10 million loan to the Kingdom 
of Belgium made in September 1957 in conjunction with a $30 million public bond 
offering, and latest in date at the time of writing, of an IBRD $20 million loan to 
the Kingdom of Denmark made in February 1959 in conjunction with a $20 million 
public bond offering. 
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lending organizations, which is one of their primary purposes, explains 
some other characteristic features of their operational policies. Thus, 
organizations like the IBRD or the ECSC, which make extensive 
borrowings in the market, ordinarily determine the rate of interest on 
their own lending transactions on the basis of the market rate (some- 
times increased by the amount of statutory commissions or fees for 
administrative expenses)** at which the organization itself would be 
able to borrow money in the market for a comparable term. As 
these organizations can usually borrow money at a rate lower than 
that which their borrowers would personally have to pay if they 
borrowed directly in the market, the rate of interest, including com- 
missions and fees, finally charged by these organizations provides 
their borrowers with substantial savings. 


Another example of common operation policies of lending organiza- 
tions is the taking of security for the repayment of loans made by 
them. It is a standard provision in loan agreements between these 


88 Pursuant to its Articles of Agreement (art. IV, § 6), the IBRD is compelled 
to set aside in a statutory reserve the amount of commissions on loans or guarantees 
made by it. The rate of this commission is 1% per annum. In addition, the IBRD 
charges a small fee of about 1/4 of 1% for administrative expenses. These commissions 
and fees, together with the rate at which the IBRD could theoretically borrow in the 
market, are the components of the global rate of interest charged by the IBRD upon 
amounts disbursed and outstanding under loans made by it. 

Until such disbursements occur, the IBRD charges a commitment charge of 3/4 
of 1% per annum corresponding to the approximate cost to the IBRD of holding 
funds subject to commitment for the borrower’s benefit. See IBRD, THe Worip 
Bank 72-74 (1957). Compare, IADB, Articles or AGREEMENT, art. III, §§ 12-13. 

The ECSC usually relends the proceeds of its own borrowings with no commission 
except a small fee whose amount has varied from 1/4 of 1% to 5/8 of 1% per annum. 
See, ECSC, Fourtu Gen. Rep. 198 (1956); ECSC, Firrn Gen. Rep. 324 (1957); 
ECSC, Srxt Gen. Rep. 314 (1958) ; and ECSC, Sevenro Gen. Rep. 194 (1959). 


84 This consideration explains why the interest rates charged by these organiza- 
tions vary from time to time, depending upon the market conditions prevailing at the 
time of the loan. Thus, while the early loans made by the IBRD carried interest 
at 41/4% per annum, the most recent loans, following the trend of market rates, carry, 
at the present time, interest at 6% per annum. 

The rate of interest charged by the ECSC exhibits greater variations than that 
of the IBRD’s loans. Loans made by the ECSC out of the proceeds of the loan 
made to it by the U.S. Government carry an interest rate of 4.1% while the 
interest rates on loans made out of the proceeds of the ECSC 1957 and 1958 public 
issues in the United States are 5 7/8% and 5 5/8% respectively. Loans made out of the 
proceeds of the ECSC 1956 public issue in Switzerland carry an interest rate of 
4 7/8%; rates on loans from borrowings in national currencies of member countries 
vary from 3.75% to 4.5% per annum. 

The IFC does not have a policy of uniform interest rates for its investments. The 
interest rate is subject to variations, depending upon the circumstances of each 
investment. So far this rate has been of an order of magnitude of 6 to 7% per annum. 

The Statutes of the EIB (art. 19) permit it to adapt its rate policy to the pre- 
vailing market conditions. . 

The Draft Articles of Agreement of the IDA (arts. I and V, $ 2) would give 
the new organization great freedom in determining its lending policies. Presumably, 
the organization could make loans free of interest or at a low rate of interest. 
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organizations and their borrowers that the borrower undertakes, as 
long as the loan is outstanding, not to create any lien upon any of 
its property as security for any other borrowing unless the loan be 
secured equally and ratably with such other borrowing.® In addition 
to this negative pledge covenant, international organizations not 
infrequently request their borrowers, especialy private borrowers, 
to give them adequate security of repayment in the form of a 
mortgage, pledge or other lien on their property. Sometimes the 
taking of such a security is justified by the usual desire to obtain 
the maximum assurances of repayment and to avoid subordination 
to other creditors.** On other occasions, as when a loan to a private 
borrower is guaranteed by a member government,” this considera- 
tion is much less important. Then, the taking of specific security 
is essentially based upon the desire of the organization not to vary 
the terms of its loans from those currently obtained in banking 
practice for similar operations. Indeed, if the terms of such loans 
were more lenient than those currently stipulated by the market, 
borrowers might be inclined to by-pass the market, and private 
investors might be reluctant to participate in the organization’s lend- 
ing activity or to purchase bonds or other evidences of indebtedness 
from its loan portfolio. At the same time, taking security may help 
the guarantor government justify its action. Government guarantees 
of loans contracted by private borrowers usually raise delicate political 
issues. However, if the loan is adequately secured and if the guarantor 
is in a position to enforce the security by way of subrogation, the 
danger that it be accused of political favoritism may be less or disap- 
pear altogether. This is one example, among others, of the necessary 


85 When the loan is guaranteed, a similar negative pledge covenant is usually 
stipulated in the guarantee agreement. 


86 This is the prevailing consideration in regard to loan or investments made by the 
ECSC or the IFC. See IFC Booktet, para. 19. The same consideration can be 
expected also to play a major role in the formulation of the EIB’s policy since its 
Statutes provide that, unless a loan is government guaranteed, it must be adequately 
secured (art. 18 (3)), a provision which has inspired the Articles of Agreement of 
both the IADB (art. III, § 8) and the IDA (art. V, § 2 (d)). 


87 The IBRD’s Articles .of Agreement (art III, § 4(i)) provide that when a 
loan is made by the IBRD to a borrower other than a government, the loan must 
be guaranteed by the member government (or its central bank or comparable agency 
acceptable to the IBRD) in whose territories the project is located. In practice, 
the IBRD has requested the guarantee of the member government involved. This 
guarantee requirement explains why the IBRD has made relatively few loans to 
private borrowers. It also explains why there is no such requirement in the Articles 
of Agreement of the IFC and of the proposed IDA, two affiliates of the IBRD. 
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cooperation between international lending organizations and their 
members. 


This cooperation, which is no less essential to the success of these 
organizations than to that of the private capital market, may take 
several forms. In addition to making their currencies freely available 
to these organizations,** or authorizing them to borrow money or 
make portfolio sales in their territories,*° member governments can 
greatly facilitate the activities of international lending organizations by 
granting them a legal status and the privileges and immunities neces- 


sary to the achievement of their purposes and the exercise of their 
functions. 


IV. PriviLeces AND IMMUNITIES 


International lending organizations have full juridical personality 
and the capacity to contract, acquire and dispose of movable and 
immovable property, and institute legal proceedings.” 


88 These two considerations are characteristic of the IBRD’s practice. See, ¢.g., 
the Loans dated July 15, 1948 made by the IBRD to several Dutch companies, with 
the guarantee of the Netherlands Government, 153 U.N.T.S. 211, 259, which are 
secured by a first class shipping mortgage in favor of the IBRD; the Loan dated 
March 20, 1952 made by the IBRD to KLM (Royal Dutch Airlines), with the 
guarantee of the Netherlands Government, 159 U.N.T.S. 207, and secured by a chattel 
mortgage on airplanes; the Loan dated September 10, 1953, made by the IBRD to 
Chilean corporations with the guarantee of the Chilean Government, 188 U.N.T.S. 
25, and secured by a mortgage and a chattel mortgage (hipoteca y prenda industrial) 
upon the property of the borrower. 

89 See notes 31-33 supra and accompanying text. 


90 As to bonds, see note 43 supra and accompanying text. As to portfolio sales, it 
is the IBRD’s policy not to make a sale except after consultation with the borrower 
(and the guarantor, if the borrower is not a member government). In addition, its 
ARTICLES OF AGREEMENT (art. IV, § 8 (i) ; compare, IADB, Articles oF AGREEMENT, 
art. VII, § 1 (ii)); provide that, prior to making a portfolio sale, the IBRD must 
obtain the approval of the member in whose territories the sale is to be made, and, 
as a matter of policy, the IBRD also requests the approval of the country in whose 
currency the portion of the loan to be sold is denominated. 

Neither the IFC (Artictes oF AGREEMENT, art. III, § 6 (iv)) nor the EIB 
(STATUTES, art. 23 (1) (b)) are required to obtain governmental approval prior to 
making a portfolio sale, a solution which may be due to the relatively limited 
size of their respective investments. Compare, IDA, Drarr ARTICLES OF AGREEMENT, 
art. V, § 5 (ii). 

91IBRD, Articles OF AGREEMENT, art. VII, § 2; IFC, Artictes oF AGREEMENT, 
art. VI, § 2; ECSC Treaty, art. 6; EIB, Statutes, art. 28(1) and Common Market 
Treaty, art. 218; Euratom Treaty, art 185; IADB, ArticLes or AGREEMENT, art. XI, 
§ 2; IDA, Drart ARTICLES OF AGREEMENT, art. VIII, § 2. , ‘ 

The juridical personality of these organizations raises interesting problems, which 
go beyond the scope of this article, in regard to the nature of their transactions, the 
law applicable thereto, etc. In this connection, see Broches, International Legal 
Aspects of the International Bank Operations, a series of lectures given in the Summer 
1959 at the Hague Academy and to be published shortly in the REcuEI pes Cours of 
that institution. See also, Broches and Boskey, Theory and Practice of Treaty Regis- 
tration, with Particular Reference to Agreements of the International Bank, NEvER- 
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In addition, these, like other organizations, enjoy a number of 
privileges and immunities, such as privileges for communications,” 
inviolability of archives,** and immunities of assets from seizure, 
restriction,® or taxation.** However, some of these immunities have 
a greater significance to lending than to other international organiza- 
tions. 

Such is, for example, the case of tax immunities. Since the assets 
of lending organizations, including capital resources and reserves, 
most frequently aggregate considerable amounts of money, immunity 
of assets and income from taxation is particularly important to these 
organizations. The same is true of taxation immunities relating to 
their operations and transactions, especially the issuance of securities 
in the territories of member countries. Indeed, the latter immunities, 
by decreasing the overall cost of the various charges, including bank- 
ing commissions, interest, etc., that lending organizations have to pay 
on funds borrowed by them, and which they take into consideration 
in determining the interest charged by them on their own borrowers,” 
make it possible for these organizations to keep this interest rate as low 
as possible, thereby improving the terms of their lending operations. 


LANDS TIJDSCHRIFT VOOR INTERNATIONAL RECHT, NETHERLANDS INT'L L. Rev. 160, 278 
(1957) ; Adam, Les Accords de Prét de la Banque Internationale pour la Recon- 
struction et le Développement, 22 Revue GéNERALE pU Droit INTERNATIONAL PuBLIC 
41 (1951); Sommers, Broches and Delaume, Conflict Avoidance in International 
Loans and Monetary Agreements, 21 Law & Contemp. Pros. 463 (1956) ; Note, The 
Status of International Organizations Under the Law of the United States, 71 Harv. 
L. Rev. 1300 (1958). 


92 IBRD, ArticLes oF AGREEMENT, art. VII, § 7; IFC, Artictes or AGREEMENT, 
art. VI, § 7; ECSC, Prorocot on THE PRIVILEGES AND IMMUNITIES OF THE CoM- 
MUNITY (PrRoTOcOL), arts. 5 and 6; EIB, Prorocot oN THE PRIVILEGES AND IMMUNI- 
TIES OF THE COMMUNITY (PROTOCOL), arts. 5 and 6; IADB, Artictes or AGREEMENT, 
art. XI, $ 7; Euratom, ProTocoL ON THE PRIVILEGES AND IMMUNITIES OF THE COM- 
MUNITY (hereinafter Protocol) annexed to the Euratom Treaty, arts. 5 and 6; IDA, 
Drart ARTICLES OF AGREEMENT, art. VIII, § 7. 

93 IBRD, ArtIcLEs oF AGREEMENT, art. VII, § 5; IFC, Artictes or AGREEMENT, 
art. VI, § 5; ECSC, Prortocot, art. 2; EIB, Prorocot, art. 2; Euratom, Prorocot, 
art. 2; IADB, ArticLes or AGREEMENT, art. XI, § 5; IDA, Drarr ArrtIcLEs oF 
AGREEMENT, art. VIII, § 5 

94 IBRD, ArtIcLes oF AGREEMENT, art. VII, § 4; IFC, Artictes or AGREEMENT, 
art. VI, § 4; ECSC, Protocot, art. 1; EIB, Prorocot, art. 1; Euratom, Prorocot, 
art. 1; IADB, Artictes oF AGREEMENT, art XI, § 4; IDA, Drarr Arrtictes oF 
AGREEMENT, art. VIII, § 4. 

85 IBRD, ArticLes oF AGREEMENT, art. VII, § 6; IFC, Artictes or AGREEMENT, 
art. VI, § 6; ECSC, Treaty, art. 52; EIB, Statutes, art. 25; Euratom, Protocor, 
art. 4; IADB, Articies or AGREEMENT, art. XI, § 6; IDA, Drarr ArticLes oF AGREE- 
MENT, art. VIII, § 6, 

an te ARTICLES OF AGREEMENT, art. VII, § 9; IFC, _ ee or AGREEMENT, 

VI, $ 9; ECSC, Prortocot, art. 4; EIB, Prorocot, . 3 and 21. EvRATOM, 
eS, art. 3; IADB, ARTICLES OF AGREEMENT, art. xI, 9. 9; IDA, Drarr ARTICLES 
OF AGREEMENT, art. VIII, § 9. 

97 See notes 83 and 84 supra and accompanying text. 
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Similar remarks can be made in regard to exchange restrictions 
immunities concerning the assets of international lending organiza- 
tions. As seen above, an important part of these assets is usually set 
aside, either in the form of uncalled capital or of reserves or guarantee 
funds,** to meet the obligations incurred by each organization to its 
own creditors. Freedom of such assets from exchange restrictions is, 
therefore, particularly important to help lending organizations recruit 
private capital since it gives to existing and future creditors the as- 
surance that, if and when necessary, the debtor organizations will have 
freely available the exchange required to satisfy their respective claims. 

This last consideration, i.e., the need for lending organizations to 
attract private capital, explains why some of these organizations’ im- 
munities are sometimes more limited or more flexible than those of 
other non-financial international institutions. In determining the scope 
of lending organizations’ immunities a careful balance must be estab- 
lished between those immunities which are essential to the independent 
exercise of their functions and those which might place these organiza- 
tions in a privileged position vis-a-vis over private investors. 

The example set forth by the IFC’s charter is typical in this respect. 
Since the IFC’s activities are primarily intended to serve as pilot 
operations, encouraging private investment, IFC must be placed, 
whenever necessary, in as nearly the same position as other private 
investors. This is one of the reasons why the founders of the IFC 
have thought it necessary not to exempt its investments from generally 
applicable foreign exchange restrictions in force in the country of 
investment,” and have authorized it, in its discretion, to waive any of 
its privileges and immunities, such as tax immunities, if insistence 
upon a specific immunity would give it an unfair competitive position 
inconsistent with its general objective. 

Another example concerns immunity from suit. Characteristically 
enough, none of the existing lending organizations enjoys a general 
immunity from suit. Such an immunity might have indeed com- 
promised the success of their operations, especially that of their 
extensive borrowings in the market. Inability to sue the borrowing 
organization in the local courts might have rendered their bonds less 


98 See notes 34 to 39 and 46 to 48 supra and accompanying text. 


99 IFC, ArTicLes oF AGREEMENT, art. III, § 5. The IFC is, of course, not pre- 
cluded from negotiating with the government involved, like any private investors, 
appropriate arrangements regarding foreign exchange transfers. See, IFC Booxtet, 
para. 29 (1959). 

100 IFC, ARTICLES OF AGREEMENT, art. VI, § 11. 
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attractive to prospective lenders; hence, the general rule that legal 
proceedings may be brought against lending organizations in the 
local courts by anyone other than a member government or persons 
acting for or deriving claims from such a member.’ 

Always with a view to relating lending organizations’ immunities 
to their needs, their founders have also provided generally that if 
final judgment is given against the organization, its property and 
assets will cease to be immune from seizure, attachment or other forms 
of execution.’ Private investors have, therefore, been assured not 
only of a forum in which to bring their claims but also of the 
means to enforce against the organization any judgment rendered 
in their favor. 


V. CONCLUSION 


International lending organizations, through prudent management, 
and with the active cooperation of their members and of the private 
capital market, have made, and can be expected to make, an ever in- 
creasing contribution to the financing of economic development. 

Nevertheless, the existence of many lending organizations, the 
number of which is increasing steadily,’ raises a basic problem of 


101 TBRD, ARTICLES OF AGREEMENT, art. VII, § 3; IFC, ArticLes or AGREEMENT, 
art. VI, § 3; EIB, Statutes, art. 29; IADB, ArticLes oF AGREEMENT, art. XI, § 3; 
IDA, Drarr ArTICLES OF AGREEMENT, art. VIII, § 3. 

Sometimes, this solution is not expressly provided for in the charter of the 
organization but is implicit in it. Such is the case of the ECSC. See e.g., Lalive, 
L’Immunité de Juridiction des Etats et des Organisations Internationales, 84 RECUEIL 
pes Cours, Hacue AcapeMy 205, 376 (1953); Delaume, Jurisdiction of Courts and 
International Loans, A Study of Lenders’ Practice, 6 Am. J. Comp, L. 189, 208 
(1957). The same solution seems also to apply to Euratom. 

Sometimes an attempt to determine the courts having jurisdiction has been made 
in the charter of the organization. Thus, the IBRD’s, the IFC’s, the IADB’s, and 
the Draft IDA’s Articles of Agreement provide that these organizations may be sued 
in the territories of any member in which they have an office, have appointed an 
agent for accepting service or notice of process, or have issued or guaranteed 
securities. 

At other times, as in the case of the ECSC and the EIB, the determination of the 
courts having jurisdiction has been left undecided, a solution which may create some 
difficulty. 

102 See the provisions referred to in note 101 supra. However, it is noteworthy 
that the last sentence of Article I of the ECSC Protocol provides that: “The prop- 
erty and assets of the community may not be the object of any administrative or 
judicial measure of execution without the authorization of the Court [of Justice 
of the Community]”. See also, Euratom, Protocot, art. I; Common Market, 
Prorocot, art. I. 

103 The creation of a new Arab Development Bank having as members several of 
the members of the Arab League is currently under review. The authorized capital of 
this new organization, more or less patterned after the IBRD, would amount to 
Egyptian £ 20 million equivalent to $57,400,000. See INstITUTION FINANCIERE ARABE DE 
DEVELOPPEMENT ECoNOMIQUE (United Arab Republics, March 1959). 
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coordination. It is not impossible, especially when the newest organ- 
izations are in full operation, that some competition might develop 
between world-wide organizations, like the IBRD, the IFC and 
the IDA, and regional organizations, like the EIB and the IADB. True 
as regards their lending operations, the chances that these organ- 
izations will compete with one another are rather remote. For a 
long time to come, at least, economic development needs will exceed 
by far the combined financial possibilities of all lending organizations. 
Under the circumstances, it can be expected that these organizations 
will use their lending facilities to supplement one another’s lending 
operations and that cooperation, of which there already exists many 
tangible signs, rather than pointless competition will characterize 
their future relations. However, a different situation may obtain in 
regard to borrowing operations. Especially in times of market strin- 
gency, it is conceivable that lending organizations might find them- 
selves in a position where their respective borrowings would be 
mutually exclusive. In such an eventuality, the organizations involved 
would have no alternative but to rely upon their members to supply 
them with additional financial resources.*™ 


104 This consideration may not be foreign to the provision in the Statutes of the 
EIB authorizing that organization to borrow directly from its member governments 
if, under adverse circumstances, it were unable to raise funds in the private market. 
See note 57 supra. 








EIGHT YEARS AFTER WUNDERLICH— 
CONFUSION IN THE COURTS 


JUDICIAL REVIEW OF DECISIONS BY 
GOVERNMENT CONTRACTS APPEALS BOARD 


Marion Edwyn Harrison* 


I. THe PrRosBLeM In PERSPECTIVE 


There are now thirteen boards of contract appeals functioning in 
eleven different federal agencies. Some are costly for the Govern- 
ment to operate; some are not.’ However, none is cheap for the 
contractor who appeals the adverse decision of a government con- 
tracting officer, for in most cases he must retain counsel, who must 
prepare for and participate in a complete administrative hearing 
process. 

What is the citizen who contracts with the Government getting 
for his money and his time? What is the Government getting? 

Preliminarily, one should note that pursuant to the standard dis- 
putes clause almost invariably inserted in government contracts,‘ the 


*B.A., 1951, University of Virginia; LL.B., 1954, LL.M., 1959, The George Wash- 
ington University Law School. Member of the Bars of the District of Columbia, 
Virginia, and Supreme Court of the United States. Special Assistant to the General 
Counsel, and Member of the Board of Contract Appeals, Post Office Department. 

1 There are boards, not at all similarly denominated, in the following agencies: 
Department of Defense (separate Army, Navy and Air Force panels) ; Department 
of the Interior; Army Corps of Engineers; Post Office Department; Veterans Ad- 
ministration (two separate boards, one for construction contracts only) ; Department 
of Agriculture; Department of Commerce; General Services Administration; National 
Aeronautics and Space Administration; and the Atomic Energy Commission. The 
AEC process actually involves a decision by a hearing examiner and then by the 
Commission rather than a board. However, the issues upon appeal to the courts 
are identical. 

2 The Armed Services Board of Contract Appeals, hereinafter referred to as ASBCA, 
which includes the Defense, Army, Navy and Air Force Departments, cost about 
$408,000.00 to operate during the Fiscal Year 1958, according to testimony before 
the Hebert Subcommittee. Inquiry Into the Administration and Operation of the 
Armed Services Board of Contract Appeals, Hearings before the Special Investigations 
Subcommittee of the House Committee on Armed Services, 85th Cong., 2d Sess. 868 
(1958). 

3 The Post Office Department Board of Contract Appeals costs little or nothing 
to operate. The Department had the same number of employees before the Board 
was established on Oct. 23, 1958, and there is no plan to hire any additional personnel 
on account of the Board. 


4 The clause currently usually reads as follows: 
DISPUTES 
(a) Except as otherwise provided in this contract, any dispute concerning a 
{ 561] 
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adverse decision of a contracting officer must initially be appealed 
to the head of the agency—who is usually represented in the form of 
a board of contract appeals. Thus, as a practical matter, the contractor 
who has been unsuccessful in his efforts to persuade the contracting 
officer of the merit of his position must exhaust his administrative 
remedy to the appropriate board of contract appeals before he may 
have his day in court. 

It seems important, therefore, to understand what kind of judicial 


review a contractor may receive if he desires to appeal an adverse 
administrative decision. 

Through the years, the Supreme Court had recognized the validity 
of a disputes article similar to that which is generally written into 
the contract.” In 1951 the Court had occasion to decide the type of 
judicial review to which a contractor was entitled pursuant to the 
standard disputes clause.* In the case of United States v. Wunderlich,’ 


question of fact arising under this contract which is not disposed of by agree- 
ment shall be decided by the Contracting Officer, who shall reduce his decision 
to writing and mail or otherwise furnish a copy thereof to the Contractor. The 
decision of the Contracting Officer shall be final and conclusive unless, within 
30 days from the date of receipt of such copy, the Contractor mails or otherwise 
furnishes to the Contracting Officer a written appeal addressed to the Secretary. 
The decision of the Secretary or his duly authorized representative for the 
determination of such appeals shall be final and conclusive unless determined 
by a court of competent jurisdiction to have been fraudulent, or capricious, or 
arbitrary, or so grossly erroneous as necessarily to imply bad faith, or not 
supported by substantial evidence. In connection with appeal proceeding under 
this clause, the Contractor shall be afforded an opportunity to be heard and 
to offer evidence in support of its appeal. Pending final decision of a dispute 
hereunder, the Contractor shall proceed diligently with the performance of the 
contract and in accordance with the Contracting Officer’s decision. 

(b) This “Disputes” clause does not preclude consideration of law questions 
in connection with decisions provided for in paragraph (a) above: Provided, 
That nothing in this contract shall be construed as making final the decision 
of any administrative official, representative, or board on a question of law. 
2 Gov. Cont. Rept., § 32,675 (Jan. 28, 1958). 


Certain revisions of the standard clause are sometimes permitted. See 2 Govt. Cont. 
Rept. § 32,733 (Oct. 1, 1959). Agencies outside the Defense Department often adhere 
closely to ASPR language. 


5 Kihlberg v. United States, 97 U.S. 398, 402 (1878); Sweeney v. United States, 
109 U.S. 618, 620 (1883); Martinsburg & P. R. Co. v. March, 114 U.S. 549, 553 
(1885) ; Chicago, S. F. & C. R. Co. v. Price, 138 U.S. 185, 195 (1891); United 
States v. Moorman, 338 U.S. 457 (1950). 


6 The exact wording of the clause involved in the case follows : 


Article 15. Disputes—Except as otherwise specifically provided in this con- 
tract, all disputes concerning questions of fact arising under this contract shall 
be decided by the contracting officer subject to written appeal by the contractor 
within 30 days to the head of the department concerned or his duly authorized 
representative, whose decision shall be final and conclusive upon the parties 
thereto. In the meantime the contractor shall diligently proceed with the work 
as directed. 


7 342 U.S. 98 (1951). Justices Douglas, Reed, and Jackson dissenting. 
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Mr. Justice Minton, speaking for a majority composed of six justices, 
ruled that the contractor would have to prove “fraud”— defined as 
“conscious wrongdoing, an intention to cheat or be dishonest,” ® if 
he were to prevail upon judicial review of the decision of the ad- 
ministrative board. The Court of Claims subsequently limited its 
jurisdiction to “cases in which positive fraud is alleged and proved.” ” 


Recognizing the limited scope of that standard of review, Mr. 
Justice Minton invited Congress to act if it desired to provide a 
more liberal standard." Congress specifically accepted the invitation,” 
following considerable pressure from many sources.* The statute 
which it enacted,* commonly called the Wunderlich Act, reads as 
follows: 


No provision of any contract entered into by the United States, 
relating to the finality or conclusiveness of any decision of the head 
of any department or agency or his duly authorized representative 
or board in a dispute involving a question arising under such con- 
tract, shall be pleaded in any suit now filed or to be filed as limit- 
ing judicial review of any such decision to cases where fraud by such 
official or his said representative or board is alleged: Provided, 
however, That any such decision be final and conclusive unless the 
same is fradulent [sic] or capricious or arbitrary or so grossly 
erroneous as necessarily to imply bad faith, or is not supported by 
substantial evidence.1> 


In the five years since Congress legislated, a number of cases have 
arisen in the Court of Claims and in the federal district courts in 


8 Id. at 100. 


9 The Interior Board of Contract Appeals had decided against the contractor. The 
Court of Claims had reversed, considering factors other than fraud. 117 Ct. CL 
92 (1950). The Supreme Court reversed the Court of Claims. 


10 Palace Corp. v. United States, 124 Ct. Cl. 545, 549, 110 F. Supp. 476, 478 
(1953). 

11 Mr. Justice Minton’s words: “If the standard of fraud that we adhere to is 
too limited, that is a matter for Congress.” 342 U.S. 98, at 100. 


12 The late Senator McCarran’s statement: “It is indeed a matter for Congress, 
Mr. President ; and Congress should deal with it by passing this bill.” 99 Conc. REc. 
6201 (1953). 


13 Among those testifying at the House Judiciary Committee hearings in favor of a 
bill were private practitioners, officials of firms which contracted with the Government, 
and representatives from the General Accounting Office and the American Bar Assoc- 
iation. 

14 For a brief statement of the legislative history of the bill, see House Committee 
on the Judiciary, Finality Clauses in Government Contracts, H. R. Rep. No. 1380, 
83d Cong. 2d Sess. 2 (1954). 


15 68 Stat. 81 (1954), 41 U.S.C. § 321 (1958). 
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which contractors sought to overturn decisions of administrative 
boards.* 


Most significant of these cases are those of Volentine and Littleton 
v. United States," Carlo Bianchi and Company v. United States,'* 
P.L.S. Coat & Suit Corporation v. United States, Arthur S. Sachs, 
Trustee, Ansonia Garment Company, Inc., Bankrupt v. United 
States,* all in the Court of Claims; Wells and Wells, Inc. v. United 
States,” decided by the Court of Appeals for the 8th Circuit; and 
Mann Chemical Laboratories, Inc. v. United States," decided in 
pertinent part on motion by Chief Judge George C. Sweeney. 

The Volentine and Littleton and Carlo Bianchi cases involved a 
peals on civil functions projects from the Claims and Appeals Board 
of the Army Corps of Engineers.” The former resulted in a 4-1 
decision against the Government. The latter decision was unanimous, 
Judge Laramore, the dissenter in the former, having been absent. 


The procedural history of the Volentine and Littleton case is 
particularly interesting. In that case the contractor argued his position 
fully before a transcribed session of the Engineers Board. The trial 
was a formal administrative hearing. The Board upheld the contract- 


16 Lagoma Lumber Corp. v. United States, 140 F. Supp. 460 (E.D. Pa. 1955), 
aff'd 232 F.2d 886 (3d Cir. 1956)—a decision on the administrative record by Judge 
Lord, and by the Court of Appeals, 3d Cir. (though not decided by the Court of 
Appeals on that basis); Wagner Whirler & Derrick Corp. v. United States, 128 
Ct. Cl. 382, 121 F. Supp. 664 (1954)—unanimously (4-0, Judge Laramore not 
participating) decided on the administrative record by the Court of Claims (though 
so decided without reference to the matter of record or de novo consideration) ; 
Felhaber Corp. v. United States, 139 Ct. Cl. 837, 151 F. Supp. 817, cert. denied, 355 
U.S. 877 (1957)—a unanimous Court of Claims holding in which the Court only 
went as far as deciding that it need not consider the entire administrative record if, 
after considering a portion, it concluded the record contained no substantial evidence 
to support the administrative findings; L. W. Foster Sportswear v. United States, 
145 F. Supp. 148 (E. D. Pa. 1956)—The District Court limited itself to the ASBCA 
record to determine “substantial evidence”; Whitlock Corp. v. United States, 141 
Ct. Cl. 758, 159 F. Supp. 602 (1958)—containing dicta stating that the Court of 
Claims need not accept an ASBCA decision as final, following the Volentine and 
Littleton case, and using broad language. There have also been Court of Claims 
cases interpreting matters of fact and law to be matters of law only, and thereby 
obviating the Wunderlich Act—e.g., Ready Mix Concrete Co. v. U.S., 131 Ct. Cl. 
201, 158 F. Supp. 571 (1958) ; West Lumber Sales v. U.S., 160 F. Supp. 429 (N.D. 
Cal. 1958), modified, 270 F. 2d 12 (1959). The remaining four cases are cited in 
notes 17, 18, 19, and 21, infra. 

17 136 Ct. Cl. 638, 145 F. Supp. 952 (1956). 

18 169 F. Supp. 514 (Ct. Cl.. 1959). 

19 No. 213-56, No. 513-56, Court of Claims, January 20, 1960. 

19a Ibid. 

20 269 F. 2d 412 (8th Cir., 1959). 

21174 F. Supp. 563 (D. Mass. 1958). 


22 The Engineers Board has final administrative jurisdiction on civil function 
matters; on military matters administrative appeal lies to the ASBCA 





CONFUSION AFTER WUNDERLICH 565 


ing officer. The contractor then filed in the Court of Claims. At 
trial before the Commissioner of the Court the contractor closed 
its case in chief without introducing into evidence the transcript 
and exhibits from the Engineers Board. The Government sub- 
sequently moved to dismiss on the ground the contractor had shown 
no right to recover. The Commissioner denied the motion, the 
Government’s counsel** rested, and the matter was certified to the 
Court as a completed trial. The Court then remanded the case to the 
Commissioner, holding that the Government should be given an op- 
portunity to put on its evidence. In so doing, Judge Madden, writing 
for the majority, held that the Wunderlich Act’s “legislative history 
shows that, in general, its purpose was to restore the law to what it 
was generally thought to be before the Supreme Court’s decision 
in the Wunderlich case.” ** Referring to the fact the Government 
deliberately declined to introduce evidence inasmuch as the con- 
tractor had failed to introduce the administrative record—the only 
evidence the Government considered relevant—Judge Madden sum- 
med up the Government’s contention in the following language: 


The Government says that one cannot apply the derogatory 
language which the statute uses to the departmental decision, unless 
one knows the evidence on which the decision was based, which 
might have been very different evidence from that presented in 
this court.?¢ 


Judge Madden appraised the Government’s position in the following 
language: 


There is logic in the Government’s position. But we do not adopt 
it. It would require two trials in many cases involving this question. 
The first trial would include the presentation of the ‘administrative 
record’ and its study to determine whether, on the basis of what 
was in it, the administrative decision was tolerable. But the so- 
called ‘administrative record’ is in many cases a mythical entity. 
There is no statutory provision for these administrative decisions 
or for any procedure in making them... . 


23 Ct. Cl. R. 49 (C). 

24 William A. Stern II, then an attorney in the Court of Claims Section, Civil 
Division, Department of Justice, who has argued numerous government contract 
cases, and whose studied thoughts on the subject matter of this paper have been of 
assistance to the writer. 

25 136 Ct. Cl. 638, 639, 145 F. Supp. 952, 953 (1954). 

26 145 F. Supp. at 954 (Ct. Cl. 1954). 
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What the Government asks us to do would run counter to the 
traditional handling of this problem. . . .7 


Judge Littleton, concurring, went further than the majority. He 
stated: 


The interpretation placed upon the Wunderlich Act by the 
Government suggests that the statute is a jurisdictional act which 
might be said to do one of the following things: (1) change the 
jurisdiction of the Court of Claims in a contract case involving 
a disputed question of fact from jurisdiction over an original pro- 
ceeding to an appellate proceeding similar to that provided for in 
the Indian Claims Commission Act . . . or the Administrative Pro- 
cedures Act ...; (2) change the jurisdiction of the Court of Claims 
in a contract case to jurisdiction to entertain a petition to review; 
or (3) change the jurisdiction of this court in contract cases to 
jurisdiction to render an administrative and not a judicial de- 
cision.?8 


He concluded that the legislative history of the Act did not show an 
inclination to do any of the three, and in view of the original 
jurisdiction of the Court of Claims pursuant to 28 USC § 1491, he 
felt there was little question about the nature of the “review” the 
Court of Claims could afford. 

Judge Laramore dissented. He suggested that the case should be 
remanded to the Commissioner under an instruction to follow general 
administrative review procedures. Judge Laramore felt that the 
decision should be on the administrative record unless the contractor 
showed that the administrative board before which his case was heard 
did not allow him “to adequately present his case.” * 

The Carlo Bianchi and Co. v. United States case* is also procedural- 
ly interesting, and perhaps a bit astounding, because the contractor, 
who had presented only four witnesses before the Engineers Board, 
presented 15 before the Commissioner. Judge Madden, again writing 
the Opinion of the Court, candidly discussed this remarkable phe- 
nomenon: 


The Government urges that in this case the plaintiff did not pre- 
sent its case fully to the... Board .... The Government says 


27 Ibid. 

28 Td. at 955. 

29 Jd. at 959. 

30 169 F. Supp. 514 (Ct. Cl. 1959). 
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that the plaintiff used the Board as a mere waystation in its progress 
to this court.... 

In our opinion in Volentine and Littleton, . . . we recognized 
that there were logical weaknesses in our position. We concluded, 
however, that the intent of Congress in enacting the Wunderlich 
Act was in accord with our conclusion, and we adhere to that 
conclusion in this case.31 


If candor alone made good law, we should all bestow encomia upon 
the Court of Claims. 

The trial court opinion in the Wells and Wells, Inc. v. United 
States case*’ is short, but it is to the point. In that case the Govern- 
ment “moved for summary judgment on the grounds that the findings 
are conclusive since they are supported by substantial evidence and 
because they are neither fraudulent, capricious, arbitrary or grossly 
erroneous.” ** The contractor contended that the findings could 
not be conclusive because no evidence was presented to the board.** 

Judge Roy W. Harper granted the motion for summary judgment. 
He looked at the administrative file and saw that witnesses had pre- 
sented what he considered to be “more than a mere scintilla” and 


ample evidence. He concluded by holding: 


Congress did not give the courts authority to try ‘de novo’ plain- 
tiff’s claim, but rather vested the courts with power to review the 
administrative rulings and the findings and conclusions of the ad- 
ministrative body .... 

The law is well settled that a court cannot substitute its own 
judgment for that of the administrative body. Swayne & Hoyt, 
Ltd. v. U. S., 300 US 297 . . . Since a review of the records show 
[sic] that proper administrative consideration was granted to the 
plaintiff, that substantial evidence supports the administrative find- 
ings and conclusions, and that its findings were neither arbitrary nor 
capricious, the ruling of the administrative body must be affirmed.*® 


On appeal to the Court of Appeals for the 8th Circuit, Chief Judge 
Gardner, for a unanimous panel, affirmed Judge Harper’s decision.** 
Without specifically relying under the provisions of the Wunderlich 


31 Jd. at 517. 

32 164 F. Supp. 26 (E.D. Mo. 1958), aff’d, 269 F.2d 412 (8th Cir. 1959). 

33 Id. at 27. 

84 The board was the Construction (not “Constructive” as reported in the Re- 
porter’s statement) Contract Appeals Board of the Veterans Administration. 

35 164 F. Supp. at 28. 

36 269 F. 2d 412 (1959). 
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Act and without mentioning the contrary holdings of the Court of 
Claims, Judge Gardner remarked: 


Appellant in its reply brief for the first time argues that it was 
entitled to a trial of the issues ‘de novo’ before the trial court. 
There is nothing in the record to indicate that it presented this 
question to the trial court or that it offered to retry the issues in 
the trial court. Not having done so, it is not in position to urge 
in this court that the trial court erred in not trying the case ‘de 
novo’. Quite aside from this, we think the court properly con- 
sidered the case on the record as made before the administrative 
agencies. It is true that the trial court was not an appellate court, 
but in determining the issues tried before the administrative agencies 
it was confined to the record made before the agencies and that 
was the procedure followed in this case. This procedure has been 
followed by many other District Courts... .** 


Chief Judge Sweeney’s opinion in the Mann Chemical Laboratories 
case** arose on a pretrial request for an order circumscribing the 
scope of judicial review.*® In this case the contractor’s two claims 
were denied by the Armed Services Board of Contract Appeals.‘ 
The contractor initiated this action** claiming the contracting officer’s 
decision was not supported by substantial evidence. 


Judge Sweeney noted that the legislative history did not indicate 
whether judicial review was to be on the record or de novo. Specifical- 
ly noting the holdings of the Court of Claims in the Volentine and 
Littleton* and Felbaber cases,** and that tribunal’s view that the 
Wunderlich Act was merely designed to restore the pre- Wunderlich 
case procedure (alleged to have permitted the introduction of evi- 
dence outside the administrative record), the Judge, acting, “Without 
regard to Court of Claims procedure and on the basis of the language 
of section 321 and the legislative history,” “* rested his ruling solely 
upon three grounds. 


Firstly, the statute requires finality unless the administrative decision 


87 Jd. at 415. 
38 See note 21 supra. 
39 Fep. R. Crv. P. 16. 


40 The second of the two claims was subsequently referred to, and denied by, the 
Army QM Market Center and the GAO. 


41 Pursuant to 28 U.S.C. § 1346 (a) (2) (1958). 
42 Supra note 17. 
43 Supra note 16. 
44 Supra note 21. 
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is “not supported by substantial evidence” and “. . . the only logical 
way to determine whether the board’s decision is supported by sub- 
stantial evidence is to consider the decision in the light of the evidence 
before the board.” * 


Secondly, “the term ‘supported by substantial evidence’ is a term 
of art which implies review on the record only.” Thus, citing prec- 
edents in other fields of law,** he concluded that the established 
interpretation of the phrase had to apply in this circumstance. 

Thirdly, he considered some legislative history, to be discussed 
further.*? 


As though the diametrically opposed holdings in the Volentine and 
Littleton and Carlo Bianchi cases on the one hand and the Wells and 
Wells and Mann Chemical cases on the other were not troublesome, 
the Court of Claims has further confused the matter by a recent hold- 
ing. However, to approach this latter confusion more gradually, 
one should note the holding of the Court of Appeals for the 9th 
Circuit adumbrating the Court of Claims’ subsequent action. In the 
case of Lowell O. West Lumber Sales v. United States,** Judge Jert- 
berg, speaking for a unanimous panel, returned the cause to the trial 
court with instructions. 

The pertinent facts are as follows. In a dispute as to whether a 
contract was a “requirements” type or a “call” type, the ASBCA 
ruled that the contract was a “requirements” type, pursuant to which 
the Government had obligated itself to utilize the contractor for 
whatever lumber storage and millwork services it might need in a 


certain area. Upon appeal to the District Court, Judge Michael J. 
Roche held that the contract was a “call” type. 


Judge Roche made no finding as to whether the ASBCA decision 


45 Supra note 21. 


46 As to the National Labor Relations Act, § 10 (f), 49 Stat. 455 (1935), 29 U.S.C. 
§ 160 (f) (1958); Victor Mfg. & Gasket Co. v. N.L -R.B., 174 F. 2d 867 (7th Cir. 
1949) ; NLRB v. Minnesota Mining & Mfg. Co., 179 F. 2d 323 (8th Cir. 1950). As 
to the Communications Act, § 402 (g), 66 Stat. 720 (1952), 47 U.S.C. § 402 (g); 
National Broadcasting Co. v. United States, 319 U. S. 190,227 (1943). As to the 
Railroad Retirement Act of 1937, 60 Stat. 735 (1946), 45 U.S.C. § 228 k; South 
v. Railroad Retirement Act of 1937, 60 Stat. 735 (1946), 45 U.S.C. § 228 k; i 
v. Railroad Retirement Board, 43 F. sa. 911 (N.D. Ga. 1942), aff'd. 131 F. 2d 
748 (5th Cir. 1942), cert. denied, 317 U. S. 701 (1943). As to the Indian Claims 
Commission Act, 60 Stat. 1050 (1946), 25 U.S.C. $ 70 (a) (1958); Osage Nation 
of Indians v. United States, 119 Ct. Ci. 592, 97 F. Supp. 381 (1951), cert. denied, 
342 U.S. 896 (1951). 
47 Part II, infra. 
48 270 F. 2d 12 (9th Cir. 1959). 
49 160 F. Supp. 429 (N. D. Cal. 1958). 
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was supported by substantial evidence. Accordingly, Judge Jertberg 
held that the Court of Appeals could not decide the appeal, in view of 
the requirements of the Wunderlich Act. He therefore returned it to 
Judge Roche for an appropriate determination on the basis of the 
administrative record. However, in so doing, and without mentioning 
either the Volentine and Littleton or the Wells and Wells cases, the 
two opposing beacon lights, Judge Jertberg directed that Judge 
Roche’s “. . . determination should be based on any further evidence 
the parties may wish to introduce on this issue.” * Thus, the Lowell O. 
West case seems to stand for a new proposition, somewhere between 
the two previous decisions. 

In a unanimous per curiam opinion granting defendant’s motions 
for summary judgment, the Court of Claims on January 20, 1960 also 
appears to have taken another step in the direction of a via media. 
In both the P.L.S. Coat & Suit and the Ansonia Garment cases,™ 
plaintiffs sought to recover extra costs alleged to have been incurred 
in manufacturing raincoats for the Navy, their costs having been in- 
creased because the material furnished the contractors by the Navy 
was defective. The Government sought summary judgment on the 
grounds that, inter alia, the ASBCA’s decision on the question of fact 
involved in the case should be accorded finality, and irrespective of 
the ASBCA decision, the Government had introduced affidavits and 
exhibits in support of its motions which would give the Court an 
adequate basis to rule for the Government. Thus, as to the latter 
of these grounds, the Government became the party urging the 
Court to go beyond the substantial evidence rule. 

The Court held that the Volentine and Littleton rule does not apply 
to motions for summary judgment. 


Absent a showing of a genuine issue of a material fact summary 
judgment would be in order. In making such a determination the 
decision by the board and the record made before the board, togeth- 
er with any appropriate additional data which may be submitted 
are to be considered.®” 


The Court of Claims concluded: 


It is of course impossible to arrive at any general rule with re- 


50 270 F. 2d 12, at 19. 
51 No. 213-56, No. 513-56, Court of Claims, January 20, 1960. 
52 Jd. at 6. 
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gard to the disposition of cases of this nature on summary judg- 
ment and no attempt to do so has been intended here. Each case 
must be viewed on the basis of its own facts and circumstances . . . .5 


The Court of Claims did not discuss the matter that under the 
Wunderlich standard there was no question of fact involved in this 


appeal. 


II. An ANALYSIS OF THE ARGUMENTS 


In considering the arguments—de novo review or review limited to 
the administrative record—the language of the statute, its legislative 
history, adjudicated cases, and some concepts of practicality will all 
be taken into account. 

The language of the statute says nothing about type of review. Its 
legislative history clearly indicates that Congress intended to liberalize 
the bases for review as they had been enunciated in the Wunderlich™ 
and Palace™* cases. Representatives of many groups converged upon 
the Congress, virtually all of them in favor of broadening the con- 
tractor’s bases for appeal from the final administrative decision. Those 
who opposed the pending legislation generally did so because of 
provisions relating the General Accounting Office jurisdiction and 
not because they felt the narrow delineation of the Wunderlich case 
was in their interests.** 


An exception to the foregoing was the opposition of the Department 
of Justice to the pending bills. Apart from that Department’s 
concern as to contracts then executory, it expressed the view that 
the standards “arbitrary” and “capricious”, as contained in the pend- 
ing bills (and in the ultimate statute), were unsound. Specially, the 
Department’s representative at the Senate Judiciary Committee hear- 
ing candidly and precisely enunciated the reason for opposition to 
these standards, and his statement is particularly significant because 


53 Jd. at 11. 
54 342 U.S. 98 (1951). 
55 126 Ct. Cl. 963, 110 F. Supp. 476 (1953). 


56 Various bills had been proposed. Some would have given the GAO wide au- 
thority to decline to follow the final agency decision. Representatives of the Comp- 
troller General felt such authority vested in GAO was essential to protect the 
Government’s rights, implicitly assuming, it would appear, that a final agency 
decision ought not to be beyond recall. Some representatives of private industry 
objected to granting such authority to GAO. The Comptroller General essentially 
won his point. Although no genuine survey has come to the writer’s attention, 
information informally acquired tends to indicate that GAO infrequently disagrees 
with final agency decisions. 
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it is probably the closest the legislative history ever comes to predict- 
ing the course the Court of Claims would pursue.” 
Mr. Bonnell Phillips, speaking for the Department of Justice, stated: 


We would, however, be vigorously opposed to the employment 
in such a declaration of such words as ‘arbitrary’ or ‘capricious.’ 


If you use words like ‘arbitrary’ and ‘capricious’, which are com- 
pletely devoid of substantive meaning and are indefinite in nature, 
it will constitute an open invitation to the Court of Claims to do 
what it has done, despite the fact that the rule of law was otherwise; 
that is, to substitute its judgment for that of the head of the de- 
partment concerned in any case it felt so inclined.** 


Mr. Phillips’ statement was not only accurate as prophecy; it was 
also an accurate summation of prior Court of Claims policy. Thus, 


The Court of Claims had intimated in the past that the parties 
to the contract were not competent to decide questions of law 
under an ‘all disputes’ clause, on the theory that a court could not 
be ousted of its jurisdiction to decide legal questions.*® Only after 
it was twice reversed by the Supreme Court, once per curiam, 
and once by a unanimous opinion in 1950 in United States v. 
Moorman, did the Court of Claims recognize the validity of an 
‘all disputes’ clause.® 


57 Of necessity more emphasis is placed upon Court of Claims decisions than on 
those of the federal district courts, for the Court of Claims has exclusive jurisdiction 
= contract suits against the Government involving $10,000.00 or more. 28 U.S.C 

§ 1491 (1958). See also 28 U.S.C. § 1346 (1958) as to federal district courts. 

58 Hearings before Senate Committee on the Judiciary, Finality Clauses in Govern- 
ment Contracts, 82d Cong., 2d Sess. 19 (1952). 


59 See, ¢.g., Beuttas v. United States, 101 Ct. Cl. 748, 60 F. Supp. 771 (1944), 
rev'd on other grounds, 324 U. S. 768, 772 (1945); Braucher, Arbitration Under 
Government Contracts, 17 Law & Contemp. Pros. 473, 489-91 (1952). 

60 United States v. McShain, 308 U.S. 512 (1939), reversing 88 Ct. Cl. 284 (1939), 
modified 308 U.S. 520 (1939). 


61 338 U.S. 457 (1950). In Moorman, the contractor, who had contracted to grade 
the site of a proposed aircraft assembly plant, disagreed with the Government as 
to the amount of land included under a contract which provided that both questions 
of fact and contract requirements should be finally decided by the contracting officer. 
The contractor entered a claim for additional compensation and appealed the adverse 
decision of the contracting officer to the Court of Claims, which upheld the claim 
on the basis that the contracting officer’s decision was conclusive only on questions 
of fact and that the dispute involved questions of law which were for the court to 
decide. The Supreme Court, holding that the Court of Claims should not have re- 
qonsidered the questions, recognized the right of the parties to contract for ad- 
ministrative determination of contract requirements, even if such determination involved 
questions of law. 


62 Schultz, Proposed Changes in Government Contracts Disputes Settlement: The 
Legislative Battle over the Wunderlich Case, 67 Harv. L. Rev. 217, 218 (1953). 





CONFUSION AFTER WUNDERLICH 573 


Whether the apparent tenacity with which the Court of Claims has 
subjected itself to reversal by the Supreme Court® indicates constant 
sensitive attentiveness by its judges to their jurisdiction, or indicates 
simply a series of unpredictable coincidences inherent in the appellate 
process,™ is a matter for the reader’s reflection. 


It is apparent that Mr. Phillips’ statement can be cited for or against 
de novo review. It may also be contended—and perhaps more real- 
istically—that one should cite the statement only as a prediction proved 
true, for one may doubt that many legislators seriously considered 


it when determining how to cast their votes on the Wunderlich 
legislation. 


What, then, does the legislative history indicate? The Senate 
Report is at once helpful and confusing. 


The purpose of the proposed legislation is to overcome the in- 
equitable effect, under [the Wunderlich] decision, of language in 
Government contracts which makes the decision of the contracting 
officer or the head of the agency final with respect to questions of 
fact; and to prohibit the insertion of language making the decision 
of a contracting officer final on questions of law. 


[The bill] will have the effect of permitting review in the 
General Accounting Office or a court with respect to any decision 
of a contracting officer or a head of an agency which is found to 
be fraudulent, grossly erroneous, so mistaken as necessarily to imply 


bad faith, or not supported by reliable, probative, and substantial 
evidence. ... 


The committee wishes to point out that with respect to the 
language contained in the bill, ‘in the General Accounting Office 
or a court, having jurisdiction,’ that it is not intended to narrow 


63 The Court of Claims has also suffered a reversal on the substantive question 
of the distinction between questions of law and of fact. The first time the Supreme 
Court seriously considered this distinction, it liberalized the Court of Claims’ definition 
of what constituted “facts” (“equitable adjustment” in the words of the contract), 
unanimously reversed the Court of Claims, and thereby limited Court of Claims 
jurisdiction. United States v. Callahan-Walker Construction Co., 317 U.S. 56 (1942). 


64 “‘Whenever decisions of one court are reviewed by another, a percentage of them 
are reversed. That reflects a difference in outlook normally found between personnel 
comprising different courts. However, reversal by a higher court is not proof that 
if there were a super-Supreme Court, a substantial proportion of our reversals . . . 
would also be reversed. We are not final because we are infallible, but we are in- 
fallible only because we are final.” Mr. Justice Jackson, in Brown v. Allen, 344 
U. S. 443, (1953). 


65 This is the standard problem one faces in attempting to analyze legislative history. 
If a provision is explained in a relevant committee report or by a sponsor, that is 
one thing; if somebody else presents his view, directly or tangentially, what is its 
significance ? 
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or restrict or change in any way the present jurisdiction of the 
General Accounting Office. . . .% 


This language is obviously helpful because it tells the reader that as 
to questions of law, no agency decision can be final, and as to ques- 
tions of fact, the Wunderlich standard of conscious fraud is to be 
diluted to include arbitrariness, caprice, and the like. 

However, the language is confusing because, while emphasizing 
that the General Accounting Office jurisdiction is not to be changed, 
it simultaneously introduces the discussion of that jurisdiction in 
terms of “review in the General Accounting Office or a court.” From 
the omission of further explanation is one to conclude that a court is 
to review the way it had done before the Wunderlich ruling? Or 
from the language joining together reference to the two types of 
review is one to conclude that they are to be equated? If so, does 
this conclusion imply that the court is no more limited to the ad- 
ministrative record than is the General Accounting Office? It would 
appear that this syntax was the consequence of inarticulate use of the 
“Queen’s English.” Hence, it is doubtful that this language has mean- 
ing. The subsequent Senate Report utilizes almost identical language 
and is of no more value.” 

The House Report® utilizes more exact language. In the Report 
the purposes of the legislation are stated: 


The proposed legislation also prescribes fair and uniform stand- 
ards for the judicial review of such administrative decisions in the 
light of the reasonable requirements of the various Government 
departments and agencies, of the General Accounting Office and of 
Government contractors. ... 

A principal change which the amendment effects .. . is to restore 
the standards of review based on arbitrariness or capriciousness. 
These have long been recognized as constituting a sufficient basis 
for judicial review of administrative decisions . . . as early as 1911 
in the decision of the Supreme Court in Ripley v. United States 
(223 U.S. 695). The standards of arbitrariness and capriciousness 
in relation to the review of administrative action were also pre- 
scribed in the Administrative Procedure Act... . 

The proposed amendment also adopts the additional standard that 


66 Senate Commitee on the Judiciary, Finality Clauses in Government Contracts, 
S. Rep. No. 1670, 82d Cong., 2d Sess. (1952). 


67 Senate Committee on the Judiciary, Finality Clauses in Government Contracts, 
S. Rep. No. 32, 83d Cong., Ist Sess. (1953). 


68 Supra note 14, at 5. 
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the administrative decision must be supported by substantial evi- 
dence. The requirement that administrative action be supported 
by substantial evidence is found in the Administrative Procedure 
Act. . . . (Emphasis added.) ® 


From the foregoing language it seems obvious that Congress in- 
tended to re-establish pre-Wunderlich concepts of arbitrariness and 
caprice and at the same time establish an additional standard, namely, 
that of substantial evidence. 


The analogy for the new concept of substantial evidence is to the 
Administrative Procedure Act. The courts have repeatedly decided 
that judicial review of administrative findings pursuant to the Act 
means that review is limited to evidence adduced by the agency on 
the record.” 


69 Jd. at 4. The Administrative Procedure Act citation is 60 Stat. 243 (1946), 5 
U.S.C. § 1009 (1958). The report defines “substantial evidence” by reference to the 
late Mr. Chief Justice Hughes’ definition in Consolidated Edison Co. v. National 
Labor Relations Board, 305 U.S. 197, 229 (1938). The Edison case involved review 
on the administrative record, and the argument which gave rise to the Chief Justice’s 
definition concerned what was in the record. If one can attach any significance to the 
Edison reference, therefore, except to the extent if offers a definition, that significance 
would be that the Committee was talking in terms of review on the administrative 
record. 


70 “So far as necessary to decision and where presented the reviewing court shall 
. .. (B) hold unlawful and set aside agency action, findings, and conclusions found 
to be (1) arbitrary, capricious, an abuse of discretion . . . (5) unsupported b 
substantial evidence in any case subject to the requirements of §§ 1006 and 1007... 
or otherwise reviewed on the record of an agency hearing provided by statute; or 
(6) unwarranted by the facts to the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing determinations the court shall re- 
view the whole record or such portions thereof as may be cited by any party... .” 
60 Stat. 243-44 (1946), 5 U.S.C. § 1009 (e) (1958). 


71 Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676 (9th Cir.), cert. denied 338 
U. S. 860 (1949)—involving summaries of texts which petitioner did not introduce 
before the trial examiner. Cox v. United States, 157 F. 2d 787 (9th Cir. 1946)— 
distinguishing mere statutory rights from constitutional and jurisdictional rights 
and limiting the former to the record. United States ex rel. Beck v. Neelly, 202 
F. 2d 221 (7th Cir.), cert. denied 345 U.S. 997 (1953)—involving relator’s evidence 
before administrative hearing as to past life of prostitution. Bristol-Meyers Co. v. 
FTC, 185 F. 2d 58 (4th Cir. 1950) accepting expert’s testimony in the administrative 
record without looking beyond it. In re Cartellone, 148 F. Supp. 676 (N. D. Ohio 
1957) aff'd. 255 F. 2d 101 (6th Cir. 1958)—involving statements as to entry into the 
country made before immigration commissioner. E. Brooke Matlack, Inc. v. United 
States, 119 F. Supp. 617 (E. D. Pa. 1954)—involving evidence before Interstate 
Commerce Commission which, in the record, did not support the ICC order. Gooding 
v. Willard, 209 F. 2d 913 (2d Cir. 1954)—upholding Deputy Commissioner’s finding 
based upon contradictory evidence adduced at the administrative hearing. Frank v. 
Brownell, 149 F. Supp. 298 (D. D. C. 1957)—involving record before Board of Im- 
migration Appeals, and held to be sufficient per se. Irvin v. Hobby, 131 F. Supp. 
851 (N. D. Iowa 1955)—granting summary judgment on administrative record because, 
“this Court now has before it . . . all that it would have at trial.” Id. at 865. M&M 
Transportation Co. v. United States, 128 F. Supp. 296 (D. Mass.), aff'd. 350 U.S. 
857 (1955)—looking to only part of the record to uphold Interstate Commerce Com- 
mission ruling. Coyle Lines, Inc. v. United States, 115 F. Supp. 272 (E. D. La. 
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Thus, if the legislative history tends to support either view, the 
tendency is in the direction of judicial review limited to the adminis- 
trative record. 


The House Report” contains some additional language to which 
some significance might attach. 


The inclusion of the standard ‘not supported by substantial evi- 
dence’ should also correct another condition arising out of the lack 
of uniformity between the various departments and agencies con- 
cerned in the appellate hearing procedures under the disputes clause. 
It has been brought to light . . . that it is the exception rather than 
the rule that contractors in the presentation of their disputes are 
afforded an opportunity to become acquainted with the evidence 
in support of the Government’s position. It is believed that if the 
standard of substantial evidence is adopted this condition will be 
corrected and that the records of hearing officers will hereafter 
contain all of the testimony and evidence upon which they have 
relied in making their decisions. It would not be possible to justify 
the retention of the finality clauses . . . unless the hearing procedures 
were conducted . . . to require each party to present openly its 
side of the controversy and afford an opportunity of rebuttal.”* 


Thus, the legislative history explicitly indicates that Congress de- 
sired to have in the administrative record: (a) all of the Government’s 
evidence; and (b) all of the evidence upon which the administrative 
board relied. From that indication it seems implicit that Congress 
also desired all of the contractor’s evidence to go into the record 
and none of it to be held back for subsequent presentation de novo 
to a reviewing court. 

If this analysis of the intent of the cited passage is accurate, it in- 
evitably follows, there being no indication contra, that Congress de- 
sired judicial review to be limited to the contents of the administrative 
record. As Judge Laramore observed in his dissent in the Volentine 
and Littleton case,"* (paraphrasing) once the court upon review finds 
there is an administrative record of minimum due process sufficiency, 
there should be no need to accept evidence aliunde. 

SS) ae, that ICC record made “clear the factual basis on which it has 
proceeded” and nothing more required. Capital Transit Co. v. United States, 97 
F. Supp. 614 (D. D. e 1951)—involving conflict in ICC record, and sustaining on 
basis of record ICC holding. NLRB v. Capital Transit Co., 221 F. 2d 864 (D.C. 


Cir. 1955)—remanding cause in which administrative record did not show facts 
upon which decision was bottomed. 


72 Supra note 14, at 5. 
73 Id. at 4-5. 
74 136 Ct. Cl. 638, 650, 145 F. Supp. 952, 959 (1956). 
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As a practical matter, if judicial review is to be de novo, there are 
many more problems to solve than the mere need for what Judge 
Madden has characterized as “two trials in many cases involving this 
problem . . . the first [to determine] on the basis of what was in... 
[the record if] the administrative decision was tolerable . . . .” and 
the second to determine the merits.” 

The most fundamental of the problems would obviously be that 
of the very raison d’etre for the administrative adjudicatory process. 
If the role of judicial review encourages the use of the administrative 
hearing as a mere waystation, to permit concurrence with the letter 
if not the spirit of the disputes clause, and perhaps, when the con- 
tractor is lucky, to draw out the Government’s case without the 
Government’s drawing out his, what is to be gained by the disputes 
clause requiring such review? The question seems rhetorical. 

If there were no administrative remedy, what would happen to the 
docket of the Court of Claims,”* and to those of the district courts if 
the mountain of cases heard by administrative boards were to have 
to go to the courts.” To say that the immediate result would be 
chaos compounded by delay seems not to be painting too lugubrious 
a picture. So also to say that those contractors who now go to the 
Court of Claims would already be in that forum seems to be ignoring 
the far higher number who now complete their appeals more ex- 
peditiously and more economically by not going to that forum. 


Il. 


If the status quo is not to be accepted, there are two ways by which 
it may be changed—a Supreme Court ruling in support of the ad- 
ministrative record review concept, or legislation providing for such 
review. : 

If the Court of Appeals in the 1st Circuit were to disagree with 
Judge Shelley’s ruling in the Mann Chemical case, there would be a 
split in circuits in view of the decision of the Court of Appeals for 
the 8th Circuit in the Wells and Wells case. Regardless of the fate 
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75 See Part I, supra. Quote excerpted from 136 Ct. Cl. 638, 643, 145 F. Supp. 952, 
955 (1956). 


76 To which all cases involving $10,000.00 or more must go. See note 49 supra. 

77 E.g., during the fiscal years 1957 and 1958, the ASBCA—largest of the ad- 
ministrative boards—disposed of 1,421 cases, in which $26,670,000.00 had been 
claimed against the Government. Hearings, supra note 2 at 868. During the court 
years 1957 and 1958, the Court of Claims disposed of 3,842 cases, in which $532,- 
500,000.00 had been claimed. Drrecror of ADMINISTRATIVE OFFICE OF U. S. Courts, 
Ann. Rep. 260 (1957) ; id. at 232 (1958). 
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of the Mann Chemical case, there is still a split because of the inter- 
mediate view of the Court of Appeals for the 9th Circuit as expressed 
in the Lowell O. West case. Notwithstanding the fact that the 
Solicitor General declined to seek a writ of certiorari in the V olentine 
and Littleton and Carlo Bianchi cases, although he was strongly urged 
to do so,"* it is suggested that grounds which are more procedurally 
obvious, if no more fundamental, now exist for seeking a Supreme 
Court clarification. A statement by the Supreme Court of the course 
to be pursued would force an alignment of judicial thinking. 

If the Solicitor General still declines to seek a writ of certiorari, 
or if the Supreme Court were to accept a de novo review concept, 
it is submitted that legislation would be appropriate. If legislation 
were sought, the draftsmanship problem would be elementary.” 
Congress could then be given an opportunity to decide, presumably 
after exhaustive hearings as to the worth and efficacy of the boards 
of contract appeals, whether it desired to strengthen the role of these 
boards or to abandon them.” 

In fairness to the taxpayer who must support this dual system and 
to the contractor who gets two bites at the cherry but must pay dearly 
for each bite, Supreme Court or congressional clarification should 
be vigorously sought. 


78 The Civil Division, Department of Justice and the Department of the Army 
(the agency in interest) urged petition for a writ. How much the Solicitor General’s 
refusal to seek a writ was influenced by his unsuccessful petition in Felhaber Corp. 
v. United States, 138 Ct. Cl. 571, 151 F. Supp. 817 (1957), cert. denied, 355 U.S. 877 
(1957), is subject to speculation. In that case, the Judge Advocate General of the 
Army maintained upon petition that the Court of Claims’ decision, if left to stand, 
would have “far-reaching implications upon Government procurement”, would subject 
every ASBCA case to de novo review in the Court of Claims, and would permit every 
contractor to appeal “merely by alleging there was not substantial evidence” to support 
the ASBCA decision. The respondent, in his answer, maintained that the Court of 
Claims did not give de novo review. Perhaps that contention influenced the Supreme 
Court. Since then, it has not only become obvious that the Court of Claims does— 
consciously—grant a de novo review, but, in addition, there is the impending split 
among the circuits and the Court of Claims. 

79 At the end of the last sentence of the statute the period could be stricken and 
the following phrase could be added: “in the administrative record.” The sentence 
would then read: 

Provided, however, That any such decision shall be final and conclusive 
unless the same is fraudulent or capricious or arbitrary or so grossly erroneous 
as necessarily to imply bad faith, or is not supported by substantial evidence 
in the administrative record. 


80It has also been suggested that Congress should put the boards of contract 
appeals under the Administrative Procedure Act. Kennedy, The Conclusiveness of 
Administrative Findings in Disputes Arising under Government Contracts, 4 BAYLOR 
L. Rev. 160, 179 (1952). This would essentially eliminate Judge Madden’s cause for 
concern about inadequate records, as expressed in the Volentine and Littleton case, 
note 17 supra. 
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A NEW TREND IN CIVIL RIGHTS LITIGATION? 
SUNDAY LAWS, RELEASED TIME, AND BIBLE READING 
IN THE PUBLIC SCHOOLS AS AFFECTED BY THE 
FIRST AMENDMENT. 


Stanley M. Lipnick* 
I. INTRODUCTION 


Two cases decided by federal courts in the past year may indicate 
a new special emphasis in civil rights litigation on the religious aspect of 
the First Amendment.! 

In Schempp v. School District of Abington, a federal court for the 
first time passed on a practice of opening each day in the state public 
schools with a reading from the Bible. In a marked deviation from the 
pattern of state court litigation involving the same problem, developed 
over a period of almost one hundred years, a three-judge federal district 
court in Pennsylvania struck down the statute requiring the reading as 
violative of the United States Constitution. 

In Crown Kosher Supermarket v. Gallagher* another three-judge 
federal district court struck down the Massachusetts Sunday closing 
statute as violative of the United States Constitution. The Crown de- 
cision represents an even more marked deviation from previous state hold- 
ings than Schempp. The state court precedents for the Schempp decision 
were in conflict, and the court adopted the minority view, whereas 
Crown was decided in spite of a unanimous line of state authority ad- 
hering to the opposite view. 

The Schempp holding was based on a finding that the questioned Bible 
reading was devotional in nature, thus rejecting widely accepted state 
court holdings that Bible reading is permissible for instruction in morals 
and ethics, or that readings from the Bible are not religious ceremonies, 
and therefore are not touched by any constitutional provision. The 
court also refused to find the practice “non-sectarian,” the ground 
most frequently used by state courts upholding the practice. 


* Associate Editor, The George Washington Law Review; B.A., 1956, Columbia 
University. 

1“Congress shall make no-law respecting an establishment of religion, or prohibiting 
the free exercise thereof... .” 

2177 F. Supp. 398 (E.D. Pa. 1959). 

3176 F. Supp. 466, dissenting opinion on denial of rehearing, 178 F. Supp. 366 
(D. Mass. 1959). 


[ 579] 
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In the Crown case the court upheld the right of a Sabbatarian (a person 
who observes Saturday as his religious Sabbath) to do business on Sunday, 
striking down the Massachusetts Sunday closing statute. This decision is 
in direct conflict with the unanimous view of state courts that Sunday 
closing laws are valid day-of-rest statutes, enacted pursuant to the police 
power, and that the coincidence with the Sabbath observed by the 
majority of the community is not enough to color an essentially civil 
statute with religious overtones. A recent illustration is McGowan v. 
Maryland* where the challenge to the statute was made by employees 
of a chain drug store, appealing convictions for making prohibited sales 
on Sundays. The arguments advanced on appeal were that the law, by 
prohibiting business activity on Sunday, was an establishment of religion, 
and that the exception in the statute exempting “articles commonly sold 
at bathhouses” was too vague to be enforceable and also was a denial of 
equal protection of the law. 

The Crown decision has been appealed to the Supreme Court.5 While 
no appeal has been filed from the Schempp decision at the date of this 
writing, the time limit has not expired, and an appeal to the Supreme 
Court is definitely planned. There is also now pending before the 
Supreme Court an application for certiorari to the Maryland Court of 
Appeals’ in an effort to obtain review of McGowan v. Maryland. 

The United States Supreme Court did not apply the religion clause 
of the First Amendment to the states through the Fourteenth Amendment 
until 1940.° Because of the relatively late date of this holding, the large 
body of law which has developed in this area has been on the state level. 
While the law developed by the state courts with respect to Sunday 
laws contains no significant conflict, the problems raised in connection 
with religious practices in the public schools have caused a seemingly ir- 
reconcilable split, both in the legal theories applied and in the results of 
application of the same theories to similar facts. The two recent Supreme 
Court cases, Illinois ex rel. McCollum v. Board of Education of Cham- 
paign, Ill.2 (decided in 1948), and Zorach v. Clauson™ (decided in 1952), 
are also in apparent conflict in several important aspects. 

4151 A.2d 156 (Md. 1959). 

5 28 U.S.L. WEEK 3173 (U.S. Nov. 17, 1959) (No. 532). 

6 39 AMERICAN Civit Liperties UNION ANN. Rep. 38 (1959). 

728 U.S.L. Week 3149 (U.S. Sept. 28, 1959) (No. 438). 

8 Several earlier cases involved intertwined issues of freedom of speech, assembly 
and religion, but the opinion in Cantwell v. Connecticut, 310 U.S. 296 (1940), was the 
first to highlight the issue of religious freedom. Everson v. Board of Education 
of the Township of Ewing, 330 U.S. 1 (1946), was the first case confined to the single 
issue of religious freedom, and Illinois ex rel. McCollum v. Board of Education 
of Champaign, IIl., 333 U.S. 203 (1948), was the first case in which a state action 
was held prohibited by the religion clause of the First Amendment. 


® Supra note 8. 
10 343 U.S. 306 (1952). 
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It will be the purpose of this note to attempt to determine the present 
trends of judicial thought and to explore the possibility of a continued 
vitality of the state court decisions which were rendered before the 
federal constitution was thought pertinent. Those constitutional theories 
found particularly persuasive in the state courts will be considered as 
background for examination of the limited body of federal cases. 


II. LiriGAaTION IN THE STATE Courts 
A. Sunday Laws 


In 1896 the Supreme Court, in Hennington v. Georgia, held that 
Sunday closing laws were not unconstitutional, even though requiring 
the cessation of operations of instrumentalities of interstate commerce. 
The Court held that such laws were made with a valid civil purpose, and 
that, even though the specific day may have been chosen with reference 
to the day already observed as a day of rest by the majority of the 
community, this alone was not sufficient to give the statute a religious 
coloring. This holding was made with reference to the First Amend- 
ment, but only as bearing on the reasonableness of the police power 
action, the Court saying that the legislators’ choice of days would not 
be questioned. 

Since the Hennington decision the state courts have been unanimous 
in their approach to challenges to the Sunday laws based on assertions 
of religious freedom. Following the Hennington holding, the state courts 
have refused to attribute a religious coloring to these statutes. Nor 
could the selection of Sunday as the day of rest be successfully challenged 
by persons who observed Saturday as the Sabbath as a discrimination or 
preference in favor of the religious majority.’* By the same reasoning 
these statutes were held not to be deprivations of religious freedom be- 
cause they neither commanded nor forbade any particular religious 
ceremony.’ Corporations were denied standing to sue on religious 
grounds on the theory that one urging such grounds must show himself 


11 163 U.S. 299 (1896). 

12 Cases are summarized in Note, 25 So. Cautr. L. Rev. 131, 133-34 (1951), where 
the author found one case contra, an 1858 California case which was overruled in 
1861. See also EMERSON AND HABER, PoLiTICAL AND Civit RIGHTS IN THE UNITED 
States 1190 (notes) (2d ed. 1958). 

18 E.g., Komen vy. City of St. Louis, 316 Mo. 9, 289 S.W. 838 (1926). 

14 E.g., Scales v. State, 47. Ark. 476, 483, 1 S.W. 769, 772 (1886) (the case name 
is given as Scoles v. State in the regional reporter) ; State v. McGee, 237 N.C. 633, 
644, 75 S.E.2d 783, 790 (1953); Elliott v. State, 29 Ariz. 389, 242 P. 340 (1926); 
State ex rel. Temple v. Barnes, 22 N.D. 18, 26, 132 N.W. 215, 219 (1911). Since 
Sunday laws were considered civil in nature, it was no defense to — that the 
defendant was permitted by his religious convictions to labor on Sunday. See Scales 
v. State, supra at 483, 1 S.W. at 772. 
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to be a member of the religious group claimed to be adversely affected." 
No case was found dealing with objections raised by agnostics or atheists, 
but it would seem that they too could not have successfully attacked 
such statutes, at least on the theory of no commanded religious ceremony. 

State courts have occasionally voided Sunday laws as a violation of 
state constitutional provisions barring discrimination. This objection 
is based on the exceptions commonly contained in such statutes’® and a 
finding that such exceptions bear no reasonable relation to any necessity 
of public morals, health or welfare.1* The decisions of the state courts 
either way have never been upset by the United States Supreme Court 
on the basis of the equal protection clause of the Fourteenth Amend- 
ment, an objection often pressed on appeal. In recent years the Supreme 
Court has dismissed three such appeals for want of a substantial federal 
question."® 

While it would seem at first glance that the McGowan" petition for 
certiorari falls squarely within this policy of not hearing such appeals, the 
new approach taken by the Crown decision may instigate a re-evaluation 
of the entire body of holdings in this area. 


B. “Released Time” and “Incidental” Benefits to Denominational Schools 


“Released time” is the term applied to a practice of excusing students 
from attending a portion of their regular public school classes for the 
purpose of receiving outside religious education.” The two most recent 
Supreme Court decisions dealing with religious practices in the schools, 
Illinois ex rel. McCollum v. Board of Education of Champaign, IIl.* and 
Zorach v. Clauson,* dealt with released time programs; these decisions 
will be considered later. 


15 Ex parte Sundstrom, 8 S.W. 207, 209 (Tex. Ct.App. 1888) ; Humphrey Chevrolet 
v. City of Evanston, 7 I11.2d 402, 131 N.E.2d 70 (1955). 

16 E.g., Deese v. City of Lodi, 21 Cal.App.2d 631, 69 P.2d 1005 (Calif. Dist.Ct.App. 
3d Dist. 1937), where the statute exempted dance halls, billiard parlors, skating rinks 
and theaters ; Crown Kosher Supermarket v. Gallagher, supra note 3 at 472, where the 
court noted that the statute had been amended to provide additional exceptions seventy- 
odd times since 1858. 

17 E.g., Deese v. City of Lodi, supra note 16 at 636, 69 P.2d at 1009; Elliott v. 
State, supra note 14; City of Mt. Vernon v. Julian, 369 Ill. 447, 17 N.E.2d 52 (1938). 
Cf. McGowan v. State, supra note 4 at 159. 

18 State v. Kidd, 167 Ohio St. 521, 150 N.E.2d 413, appeal dismissed, 358 U.S. 
132 (1958) ; Gundaker Central Motors v. Gassert, 23 N.J. 71, 127 A.2d 566, appeal 
dismissed, 354 U.S. 933 (1957); State v. Towery, 239 N.C. 274, 79 S.E.2d 513, 
appeal dismissed, 347 U.S. 925 (1954). 

19 Supra note 4. 

20 This practice is relatively well-established in this country. The first such program 
was inaugurated in Gary, Ind., in 1913. See Prerrer, CHurcH, STATE, AND FREEDOM 
315 (1953). 

21 Supra note 8. 

22 Supra note 10. 
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The first challenge to released time came in New York in Stein v. 
Brown.*> The Appellate Division struck down released time, but not 
because of constitutional objections. The court held that because of a 
statute prohibiting denominational instruction in the public schools, re- 
leased time must be considered an extra-curricular activity, thus making 
released time a violation of the state compulsory school attendance statute. 
The Stein case was apparently overruled by the New York Court of 
Appeals two years later in People ex rel. Lewis v. Graves.** The court 
in the latter case glossed over the question of whether released time 
classes outside the school buildings resulted in sectarian instruction in 
the schools and reached an opposite result from that of the Stein case 
on the bare factual difference that in the Lewis program the request cards 
sent in by the parents were furnished by an outside agency, while in 
the Stein case the cards were printed by the students, as an exercise, on 
materials furnished by an outside agency. Apparently the Court of Ap- 
peals felt that the instruction given during the released time was not to 
be considered given in the public schools and thus seemed to reason that 
the only support for the Stein decision was the pupils’ participation in 
the preparation of the request cards. The significance of these two cases 
seems to lie in the tacit assumption by both courts that there was no 
constitutional problem. 


In Gordon v. Board of Education of City of Los Angeles,?> the Cali- 
fornia courts approved released time. The basic rationale was that there 
is nothing in either the state or federal constitutions requiring the govern- 
ment to be indifferent to religious faith.2* This same reasoning was ad- 
vanced by the Supreme Court of Illinois as the basis for its holding ap- 
proving released time in People ex rel. McCollum v. Board of Education 
of Champaign, IIl.2* In the Gordon case the plaintiff offered evidence of 
“sectarian antagonism and ill feeling” resulting from the use of the re- 
leased time plan; this evidence was excluded on the theory that the result 
of the plan’s operation was within the discretion of the Board of Educa- 
tion and that it had no relevance as a constitutional consideration.® 


The New York Court of Appeals approved released time again in 1951 
in Zorach v. Clauson.*® The reasoning of the court was markedly similar 


23 125 Misc. 692, 211 N.Y.S. 822 (Supp. Ct. 1925). 
24 245 N.Y. 195, 156 N.E. 663, rehearing denied, 245 N.Y. 620, 157 N.E. 882 (1927). 
2578 Cal.App.2d 464, 178 P.2d 488 (Calif. Dist.Ct.App. 2d Dist. Div. 1, 1947). 

26 Id. at 470, 178 P.2d at 494. 

27 396 Ill. 14, 71 N.E.2d 161 (1947). 


28 Gordon v. Board of Education of City of Los Angeles, supra note 25 at 472, 178 
P.2d at 495. 


29 303 N.Y. 161, 100 N.E.2d 463 (1951). 
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that neither the state nor the federal constitution required that every 
friendly gesture between church and state be discountenanced.*®* As in 
the Gordon case, the Zorach case also involved a plaintiff seeking to 
introduce evidence of sectarian ill will resulting from the operation of 
the released time program.*! However, the trial court refused to admit 
this evidence, and the Court of Appeals refused to reverse because of 
this exclusion, holding that the facts which the plaintiff alleged would 
be proved were not properly pleaded and that these facts would not 
have shown a “pattern of discrimination consciously practiced.” ** The 
appeals to the Supreme Court from both the McCollum and Zorach 
decisions will be considered later. 

Two other areas of church-state cooperation which involve the public 
schools or public schools funds are the furnishing of free textbooks to 
private and parochial students and the furnishing of free transportation 
to students at schools other than the public schools. (Other instances 
which have not yet been challenged in the courts include Christmas 
pageantry and Baccalaureate Services. ) 

The Supreme Court of Louisiana upheld the state’s practice of furnish- 
ing free textbooks to parochial and private school students in Borden v. 
Louisiana State Board of Education.** The court said that by furnishing 
textbooks to all students, including students of parochial and private 
schools, the state gave only incidental benefit to the churches operating 
the parochial schools, or to those schools themselves, while the only 
direct benefit was conferred upon the student.* 

The highest court of Mississippi followed the Borden case twelve 
years later in Chance v. Mississippi State Textbook Rating and Purchasing 
Board.** The Chance case approved the reasoning of the Borden decision, 
and went even further.** The Mississippi court held that a child, by 
attending a parochial school, exercised a constitutional right,*’ and 
that the state, by denying to such a child a benefit conferred on public 
school students, would actually be abridging the exercise of this right.** 

In Everson v. Board of Education of Ewing Township*® the highest 


80 Jd. at 172, 100 N.E.2d at 467. 

81 Excerpts from the affidavits filed by the plaintiff can be found in note 148 infra. 

82 Zorach v. Clauson, supra note 29 at 174, 100 N.E.2d at 469. 

83 168 La. 1005, 123 So. 655 (1929). 

84 Jd. at 1020, 123 So. at 660. 

85 190 Miss. 453, 200 So. 706 (1941). 

86 Jd. at 472, 200 So. at 712. 

87 The court relied on Pierce v. Society of Sisters, 268 U.S. 510, 535 (1924), as 
establishing this right. Actually this interpretation of the Pierce case seems at least 
theoretically doubtful. See text accompanying notes 88 and 89 infra. 

88 Chance v. Mississippi State Textbook Rating and Purchasing Bd., supra note 35 
at 468, 200 So. at 712. 

89 133 N.J.L. 350, 44 A.2d 333 (N.J. Ct. Err.&App. 1945). 
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court of New Jersey sustained a statute authorizing district boards of 
education to provide transportation to school for parochial students, 
following the reasoning of the Louisiana and Mississippi courts in the 
Borden and Chance cases. The courts of Washington, the only other 
state courts to face this problem, have reached an opposite result. In the 
first such case to arise in that state*® the court invalidated a statute 
similar to that involved in the Everson case, on the ground that the 
statute required an expenditure of public school funds outside the public 
school system. In a dictum the court also said that such schemes were an 
aid to the church which operates the parochial schools, regardless of 
whether the students are considered the primary recipients of the aid, 
because the aid also serves to build up the school.* 

In a subsequent case the same court struck down a similar statute, 
adopting the earlier dictum and refusing to accept a theory of incidental 
benefit to the school. The court held that the statute offended the state 
constitutional provision barring appropriations of public funds to a 
school not free of sectarian control, a holding in complete conflict 
with the approach of the other state courts which have faced the same 
problem. 


C. Bible Reading in the Schools 


Public school daily opening exercises including readings from one of 
the many versions of the Bible have been repeatedly challenged in the 
state courts for almost one hundred years. To date no such case has been 
heard by the Supreme Court.*** If that court hears an appeal from the 
decision in the Schempp case,** a resolution of the many conflicting 
theories of the state courts may finally be achieved in terms of the 
federal constitution. 








(1) Cases Upholding Bible Reading 


One theory frequently stated by the state courts as the basis for de- 
cisions upholding Bible reading is that the particular version used is 
“nonsectarian.” ** The basic thought behind this view is that no book 





40 Mitchell v. Consolidated School Dist. No. 201, 17 Wash.2d 61, 135 P.2d 79 (1943). 
41 Jd. at 67, 135 P.2d at 82. 
42 Visser v. Nooksack Valley School Dist. No. 506, 33 Wash. 2d 699, 207 P.2d 198 
(1949). See also WasH. Const. art. IX, § 4. 

42a Doremus v. Board of Education of the Borough of Hawthorne, 342 U.S. 429 
(1952), involved a challenge to Bible reading, but the case was dismissed for lack 
of federal jurisdiction; the plaintiff, suing as a taxpayer, was not able to show an in- 
jury sustained in that capacity. 

43 Schempp v. School District of Abington, 177 F.Supp. 398 (E.D. Pa. 1959). 

44 E.g., Wilkerson v. City of Rome, 152 Ga. 762, 777, 110 S.E. 895, 904 (1922) ; 
Hackett v. Brooksville Graded School Dist., 120 Ky. 608, 87 S.W. 792 (1905); 
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is so widely used and so highly respected as the Bible, thus the mere fact 
that a particular version has been accepted by a particular denomination 
as authentic does not of itself make that version sectarian. The book itself, 
to be sectarian, must show that it espouses the dogma of a particular sect 
and not merely that it is so comprehensive as to include a sect’s peculiar 
dogma by dint of the partial interpretation of that sect’s adherents.* 

A second approach to the sectarian issue is to first define “sectarian.” 
One court, faced with a challenge by Roman Catholic and Jewish plain- 
tiffs to readings from the King James version (generally referred to 
by the courts as the Protestant version), defined a state constitutional 
provision barring secretarian instruction in the public schools as being 
confined in operation to the protection of the Christian faith.“* The 
Jewish plaintiff was thus precluded, while the Roman Catholic plaintiff 
also lost, the court holding that the plaintiff had failed to show that the 
book was anti-Roman Catholic and not merely non-Roman Catholic. 

Other courts have reached the same conclusion by refusing to make 
“nice distinctions” between the sects*? or by refusing to consider the 
differences or alleged errors in the different translations.** Another 
variation of the “nonsectarian” theory is that readings from the Bible 
do not result in a preference in favor of any sect since the mere act of 
Bible reading is not considered teaching or insinuating any particular 
dogmatic religion.*® 

Another line of reasoning, similar to that used to sustain the Sunday 
closing statutes, is that Bible readings are desirable as a means of instruc- 
tion in basic precepts of morals, and that the religious nature of the book 
is not objectionable in view of the legitimate educational purpose of the 
reading.*® 

This view has been explained on grounds that religious sects do not 
disagree as to the fundamental principles of moral ethics contained in 


Doremus v. Board of Education of Borough of Hawthorne, 5 N.J. 435, 75 A.2d 880 
(Sup.Ct. N.J. 1950). But see Herold vy. Parish Bd. of School Directors, 136 La. 
1034, 68 So. 116 (1915). 

45 Hackett v. Brooksville Graded School Dist., supra note 44. 

46 Wilkerson v. City of Rome, supra note 44. 


47 Kaplan v. Independent School Dist. of Virginia, 171 Minn. 142, 214 N.W. 18 
(1927). 


48 See Herold v. Parish Bd. of School Directors, supra note 44 at 1042, 68 So. at 
119, where the court made the statement in response to a Roman Catholic objection 
to use of the King James version; the court struck down the practice challenged 
in response to a Jewish objection to the New Testament. 


49 Lewis v. Board of Education of City of New York, 157 Misc. 520, 285 N.Y.S. 
164 (Sup.Ct. 1935), modified in other respects, 247 App.Div. 106, 286 N.Y.S. 174, 
rehearing denied, 247 App.Div. 873, 288 N.Y.S. 751, appeal dismissed, 276 N.Y. 490, 
12 N.E.2d 172 (1937). 

50 E.g., Kaplan v. Independent School Dist. of Virginia, supra note 47; Church v. 
Bullock, 104 Tex. 1, 109 S.W. 115 (1908); Carden yv. Bland, 199 Tenn. 665, 288 
S.W.2d 718 (1956). 
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all versions of the Bible,®! and it is clear that no effort may be made to 
induce any pupil to adopt the distinctive view of any sect.°? 

Two other cases reasoned that there was a positive duty of school 
officials to use the book. A few religious dissenters were held to have 
no 1ight to deny the majority the right to have their children instructed 
in the moral truths of the Bible,®* and one very recent case held that 
the duty to teach moral ethics actually extended to a duty to teach a 
fundamental belief in God. 

Other state constitutional provisions frequently invoked in this area 
are inhibitions against the use of state funds to support a place of worship 
or to support religious ceremonies, and inhibitions against compelling 
a person to attend or support religious ceremonies without his consent.*¢ 
Most of the courts considering these problems followed the reasoning 
that since the Bible was used as a moral text-book,®" the religious nature 
of the book did not make the readings religious ceremonies and did not 
make the schools places of worship.5* One opinion which upheld Bible 
reading on the merits, stated in a dictum that even if the readings had 
been found objectionable by the court, the defect would have been cured 
by a provision making attendance voluntary.®® The court said members 
of religious minorities had no constitutional right protecting them from 
mere embarassment. 

Taxpayers sometimes find themselves unable to obtain adjudication 
on the merits when challenging Bible reading. Language in one opinion 
indicates that standing for a taxpayer’s suit must be based on a direct, 
special, pecuniary injury to the taxpayer as an individual, separate and 
distinct from that suffered by the general public. One such case was 
dismissed by the United States Supreme Court for want of jurisdiction,* 
the Court holding that for federal purposes a state taxpayer has no stand- 
ing to contest an action of state officials not involving a measurable ex- 
penditure of public funds.*? The implications of this holding on future 
suits will be considered later. 


; hey Hackett v. Brooksville Graded School Dist., supra note 44 at 615, 87 S.W. at 
52 Kaplan v. Independent School Dist. of Virginia, supra note 47. 

53 Church v. Bullock, supra note 50. 

54 Carden v. Bland, supra note 50 at 681, 288 S.W.2d at 725. 

55 See Appendix. 

56 [bid. 

57 See cases cited in note 50 supra and text accompanying. 

58 E.g., People ex rel. Vollmar y. Stanley, 81 Colo. 276, 282, 255 P. 610, 615 (1927) ; 
North v. University of IIl., 137 Ill. 296, 27 N.E. 54 (1891). 

59 People ex rel. Vollmar v. Stanley, supra note 58 at 293, 255 P. at 614. 

60 State ex rel. Clithero v. Showalter, 159 Wash. 519, 293 P. 1000 (dictum) (1930). 

61 Doremus v. Board of Education of Borough of Hawthorne, supra note 42a. 

62 Id. at 433-34. 
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(2) Cases Rejecting Bible Reading 


A major point of conflict between the various state courts has been 
resolution of the question of whether the Bible is a sectarian book. The 
Supreme Court of Nebraska took judicial notice of the Roman Catholic 
objection to the King James version, the Protestant objection to the 
Douay and Knox (Roman Catholic) versions, the Jewish objection to the 
New Testament, and the lack of complete agreement among the many 
Protestant sects as to which version is authentic. The court upheld the 
constitutional objection, stating that the reading of any version of the 
Bible would surely be obnoxious to the faith of someone.® 

The New Jersey court, which had approved readings from the Old 
Testament on the theory that such readings were non-sectarian, struck 
down a plan of the Gideon Society to distribute copies of the Gideon 
Bible to those public school students who brought in request cards signed 
by their parents, in Tudor v. Board of Education of Borough of Ruther- 
ford.** The court held that the Gideon Bible, which consists of selected 
passages from the King James New Testament, is a sectarian book. In 
the Tudor case the court said that it continued to approve the earlier 
holding. Thus the law in New Jersey is now apparently that the King 
James Old Testament is non-sectarian, while the New Testament in the 
same translation is sectarian. While it might seem that the Old Testa- 
ment is non-sectarian because recognized by the three major faiths, actual- 
ly the translation considered authentic by Roman Catholics is objection- 
able to Protestants and vice versa, while Jews object to both Christian 
translations and to any version which includes the New Testament, where- 
as Christians object to any version which does not.®™ 

The Supreme Court of Wisconsin, striking down the readings, pointed 
out that each of the three major faiths considered the version of the Bible 
accepted by the other two to be objectionable. This court attempted 
to distinguish its decision from those rendered in other states upholding 
Bible reading by pointing to a fairly unusual provision in the state con- 
stitution forbidding the appropriation of public funds to any school in 
which sectarian instruction was given.®® However this reasoning begs the 


83 State ex rel. Freeman v. Scheve, 65 Neb. 853, 858, 91 N.W. 846, 847, aff'd, 65 
Neb. 876, 93 N.W. 169 (1902). 


64 See notes 47 and 48 supra and text accompanying for the cases contra. 

65 Ibid. 

66 Doremus v. Board of Education of Borough of Hawthorne, supra note 44. 

87 14 N.J. 31, 100 A.2d 857 (1953). 

67a See expert testimony in Schempp v. School Dist. of Abington, supra note 2 
at 401-402. 

68 State ex rel. Weiss v. District Board of School Dist. No. 8 of the City of 
Edgerton, 76 Wis. 177, 194, 44 N.W. 967, 972 (1890). 

69 See Appendix. 
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question. Before the constitutional provision invoked could be considered, 
the court had to decide that Bible reading was instruction,” and that the 
version used was sectarian.”! It is the resolution of these two issues which 
contains the real conflict with decisions in other states, and the con- 
flicting outcome of the case flows from this resolution. 

The highest court of Illinois has also held the Bible to be necessarily 
sectarian,”* the court saying the Bible reading in the schools was a 
religious act because the Bible could not and should not be separated 
from its primary role as an inspired book of religion. The court 
doubted the efficacy of the Bible as a history text, pointing to the many 
discrepancies of both omission and inclusion between the Bible and many 
profane works of the same period.” 

The Washington courts invalidated a plan for giving school credit 
for an outside course of study of the Bible as a literary and historical 
text,”> holding that such instruction would violate a constitutional in- 
hibition against sectarian instruction in the public schools. The court said 
that every version is sectarian and that the secular content of the book 
can not be separated from the divine. 


Another point of difference among the state courts is the effect on an 
otherwise objectionable program, of excusing dissenting students.”* One 
court indicated that the objection was not cured by a provision making 
attendance voluntary.”* The court took the position that exclusion of the 
dissenting student put him in a class by himself, subjecting him to a 
religious stigma. 

Under this view embarrassment is held to result inevitably to those 
students in the religious minority, and adequate protection of their rights 
is said to require that they not be placed in such a position. As the 
Supreme Court of Wisconsin said: 






























When .. . a small minority of the pupils in the public school is 
excluded . . . from a stated school exercise . . . [because of] ap- 

ent hostility to the Bible, which a majority of the pupils have 
een taught to revere . . . the excluded pupil loses caste with his 







70 State ex rel. Weiss v. District Board of School Dist. No. 8 of the City of 
Edgerton, supra note 68 at 192, 44 N.W. at 973. 


71 See note 68 supra and text accompanying. 


72 People ex rel. Ring v. Board of Education of Dist. 24, 245 Ill. 334, 347-48, 92 
N.E. 251, 255 (1910). 


78 Id. at 346-48, 92 N.E. at 253-54. 
14 Ibid. 
7 State ex rel. Dearle v. Frazier, 102 Wash. 369, 173 P. 35 (1918). 


76 For cases holding that this cures any objection, see note 59 supra and text 
accom 


panying. 
TT Herold v. Parish Bd. of School Directors, supra note 44 at 1050, 68 So. at 121. 
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fellows, and is liable to be regarded with aversion, and subjected to 
reproach and insult.”8 


One court has indicated that a taxpayer does have standing to sue 
to challenge objectionable religious practices in the public schools even 
though unable to show any pecuniary injury.”® The question of stand- 
ing in such cases remains unsettled on the state level, but the Supreme 
Court, in Doremus v. Board of Education of Borough of Hawthorne,®° 
held that federal jurisdiction requires that a taxpayer show an injury to 
himself in his capacity as a taxpayer through a measurable expenditure 
of funds. 

With this pattern of state court litigation as background, complete 
accord with respect to Sunday closing laws, only minor disharmony 
with respect to released time and related state activities in the field of 
religious education, and total discord with respect to Bible reading in 
the schools, the development of federal law in this area will now be 
considered. 


II. THe DEVELOPMENT OF APPLICABLE CONSTITUTIONAL LAw. 
A. The Framework 
(1) Negative Definitions 


The first case considered by the Supreme Court involving the religious 
freedom clause of the First Amendment, Hennington v. Georgia,®! an 
1896 case, sustained a state statute forbidding railroads to run freight 
trains on Sunday. While the crux of the case was a claimed state inter- 
ference with the commerce clause, the question of whether the Sunday 
law was an “establishment of religion” was of collateral importance as 
bearing on the reasonableness of the state action taken under the police 
power. 

The Court accepted the unanimous view of state courts that such 
statutes are valid civil regulations, and that mere coincidence of the 
Sabbath observed by most Christians with the day of rest chosen by 
legislatures with predominantly Christian members was not enough to 
characterize such statutes as having religious overtones.®* 


78 State ex rel. Weiss v. District Bd. of School Dist. No. 8 of the City of Edger- 
ton, supra note 68 at 199-200, 44 N.W. at 975. 

79 Wright v. School Dist. No. 27 of Woodson County, 151 Kan. 485, 487, 99 P.2d 
737, 738 (1940) (dictum). 

80 Supra note 42a. 

81163 U.S. 299 (1896); on the argument of denial of equal protection which was 
also rejected see Petit v. Minnesota, 177 U.S. 164 (1900). 

82 Hennington v. Georgia, supra note 81 at 304-07; see also cases cited in notes 
11-13 supra and text accompanying. 
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The next negative definition of the “establishment” clause came thirty- 
three years later in Cochran v. Louisiana State Board of Education.®* 
This case had been a companion to the Borden case* in the state court, 
involving the same issues and the same decision. The challenged statute 
provided for the furnishing of free textbooks to all students in the state’s 
public, private and parochial schools. The taxpayer-plaintiff contended 
that by furnishing textbooks to the parochial students, the state was aiding 
the parochial schools and the churches which operated them.*® 

This case is most noteworthy today for the fact that the issue of the 
First Amendment was not raised at all. The contention before the Court 
was that the statute violated the due process clause of the Fourteenth 
Amendment by taking private property by taxation for a private purpose, 
aiding the parochial schools. The court adopted the view of the state 
court, the majority view, that an indirect benefit to a religious institution 
was not enough to convert an otherwise valid expenditure into an estab- 
lishment of religion.*¢ 

The state of the law at this point apparently was that a concurrence 
of secular and religious objectives was permissible so long as the action 
taken was justifiable in terms of the secular objective alone. Even though 
both decisions were made on the merits, at this time there had not yet 
been a holding applying the religion clause of the First Amendment to 
the states; thus the precedent value of these cases today is questionable. 
The issues of religious freedom arising today under the First Amendment 
are directly presented and are not merely collateral matters. 


(2) The First Case to Enforce a Positive Right Related to the Religious 
Guarantees of the First Amendment—Pierce v. Society of SistersS™ 

The state compulsory school attendance statute successfully challenged 
in this 1924 case required all children of school age to attend the public 
secular schools. Suit was brought by the Roman Catholic order which 
operated a parochial school in the state. The reasoning of the Court was 
that, while the state could validly require all children to receive a minimal 
secular education, it was unnecessary, from the standpoint of any valid 
civil objective, that such education be given in a state-operated school. 

While this decision is often cited as upholding the constitutional right 
of Roman Catholic parents to send their children to parochial schools,®* 


83 281 U.S. 370 (1930). 

84 Borden v. Louisiana State Bd. of Education, 168 La. 1005, 123 So. 655 (1929), 
discussed in text accompanying note 33 supra. The Cochran and Borden cases were 
companion cases, decided by the Louisiana Supreme Court on the same day. 

85 Cochran v. Louisiana State Bd. of Education, supra note 83 at 371. 

86 Jd. at 375. 

87 268 U.S. 510 (1924). 

88 See ¢.g., Henle, American Principles and Religious Schools, 3 St. Louis U.L.J. 
237, 242 (1955). 
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it was rendered before the religious freedom clause of the First Amend- 
ment as such was considered applicable to the states and was actually 
based on the property right of the school (which charged tuition to 
operate) under the Fourteenth Amendment due process clause.*? How- 
ever, this decision made it at least certain that the states could not forbid 
parents to send their children to parochial schools which charged tuition. 


(3) The First Positive Application of the Religion Clause of the First 
Amendment to the States 


In 1940 one of the early Jehovah’s Witness cases, Cantwell v. Con- 
necticut,” resulted in a holding that the religious liberties described in 
the First Amendment were embraced in the fundamental concept of 
liberty embodied in the Fourteenth Amendment.®! The Supreme Court 
here reversed a state conviction for selling religious literature and 
soliciting contributions without a license as required by a statute granting 
discretion to a state administrative official to withhold the license. 

The issues of freedom of speech and of religion were closely inter- 
twined in both the opinion and the facts, but this case is the first to 
contain an explicit statement that the religion clause of the First Amend- 
ment does apply to the states.°? The case contains the most lucid defi- 
nition of the operation of the religious freedom clause of the First Amend- 
ment yet given by the Supreme Court: 


The constitutional inhibition . . . has a double aspect . . . it forestalls 
compulsion by law of the acceptance of any creed or the practice 
of any form of worship. Freedom of conscience . . . cannot be 
restricted by law. On the other hand, it safeguards the free exer- 
cise of the chosen form of religion. . . .% 


The court defined the prohibition against establishment as absolute, 
while the protection of free exercise was said to be relative, since in- 
dividual liberties of action are subject to reasonable exercise of the state 
police power.™ 

This absolute protection of freedom of conscience (the right to believe) 
seems basic to the entire clause, so linking the two phrases as to make 
them interdependent. The absolute freedom of conscience protects the 


89 Supra note 87. 
90 310 U.S. 296 (1940). 
91 Jd. at 303. 


92 Subsequent cases have applied the religion clause to the states, unobscured by other 
First Amendment issues. See note 8 supra. 

93 Cantwell v. Connecticut, supra note 90 at 303. 

94 Jd. at 303-304. 



















95 The states may limit this right by reasonable use of the police power. See 
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individual’s right to choose his belief and his modes of religious worship, 
and protects him against compulsion to accept some other belief or mode 
of practice. The “free exercise” phrase, limited by the police power, 
protects the individual’s right to put his chosen belief into practice, and 
it is this right which is not absolute. 

The language of the court, especially as relating to the absolute nature 
of the prohibition of an “establishment of religion” and the relative 
prohibition of laws abridging the “free exercise,” will assume vital im- 
portance in the consideration of later cases which do not so explicitly 
define the constitutional protections involved. 


(4) The Problem of Standing to Invoke the United States Constitution 


The standing afforded taxpayers to sue in the state courts is somewhat 
different from the federal rule exemplified in Massachusetts v. Mellon.** 
The majority of state courts have held that a taxpayer’s interest in a par- 
ticular expenditure is not too insignificant to support such a suit.®? In 
cases involving freedom of religion, standing of a taxpayer to sue in the 
state courts to compel required action or restrain illegal action by state 
officials is less clear.** The Supreme Court has heard appeals from state 
court decisions of suits brought by taxpayers in jurisdictions where such 
suits are permitted.” 

In Doremus v. Board of Education of Borough of Hawthorne the 
problem of standing in a taxpayer’s suit was considered by the Supreme 
Court. The suit in the state court had been brought to challenge Bible 


Reynolds v. United States, 98 U.S. 145 (1878) (state prosecution for bigamy with 
unfruitful defense of defendant’s religious convictions permitting polygamy). See 
also Cushman, The Holy Bible and the Public Schools, 40 CorneLL LQ. 475, 493, 
(1955) discussing a theoretical attack by Christian Scientists on the teaching of the 
germ theory of disease in the public schools and an attack on the compulsory school 
attendance laws by an obscure Jewish sect which believes all secular education to 
be forbidden. 
96 262 U.S. 447 (1923). 


97 See 17 ForpHAM L. Rev. 107 (1948), and cases cited therein, Apparently New 
York is the only state to apply the Mellon rule on a blanket state-wide basis. See Bull 
v. Stichman, 189 Misc. 597, 72 N.Y.S.2d 488 (Sup.Ct. 1947), aff'd, 273 App.Div. 
311, 78 N.Y.S.2d 279, aff'd, 298 N.Y. 516, 72 N.Y.S.2d 488, 80 N.E.2d 661 (1948), 
where a taxpayer was not permitted to challenge a state appropriation of $128,000 
to a Jesuit college. New Mexico and Washington apparently follow the New York 
rule but permit such suits against municipalities. 

98 Standing denied: State ex rel. Clithero v. Showalter, supra note 60; cf. Humphrey 
Chevrolet v. City of Evanston, 7 Ill.2d 402, 131 N.E.2d 70 (1955). Standing upheld: 
Wright v. School Dist. No. 27 of Woodson County, supra note 79, the court reason- 
ing that a constitutional provision may be enforced by any citizen willing to undertake 
the task. 

99 E.g., Cochran v. Louisiana State Bd. of Education, supra note 83; Everson v. 
Board of Education of the Township of Ewing, 330 U.S. 1 (1946). 

100 342 U.S. 429 (1952). The state court decision is examined in text accompany- 
ing note 44 supra. 
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reading in the public schools. The Supreme Court dismissed the appeal 
for want of jurisdiction, holding that a state taxpayer, to have standing 
as such to challenge state action in the Supreme Court, must show a 
demonstrable expenditure of public funds connected with the action 
attacked as the basis of the injury suffered in his capacity as taxpayer.’ 
One writer argues that this decision is a reversal of the practice of hear- 
ing taxpayers’ appeals from states permitting such suits,’°? but it seems to 
be not a reversal but rather a qualification of the old rule: the Supreme 
Court will continue to hear such appeals, but the requirements for 
federal jurisdiction under Article III of the Constitution must be 
present.1 

The problem of federal jurisdiction as outlined by Article III turns 
on the words “case” and “controversy.” * To raise jurisdiction in the 
federal courts, the plaintiff must show an injury,!® and there must be a 
truly adversary proceeding. The injury shown must either be suffered 
by the plaintiff or by someone on whose behalf the plaintiff is validly 
acting.1°7 

In 1951 when President Truman was considering appointment of a 
United States Ambassador to the Vatican, some constitutional scholars 
were of the opinion that a judicial determination of whether such an 
appointment conflicted with the First Amendment could not be ob- 
tained.1% In this context the language of the Cantwell case is again signif- 
icant. If, as that language indicated, a law “respecting an establish- 
ment of religion” was a law designed to force a person to accept a 
particular religious conviction, then the 1951 appointment would not 
have been an establishment; if, on the other hand, the Constitution is 
violated whenever a breach is made in the “wall between Church and 
State,” 4° then, assuming the appointment would have been such a 
breach, there would have been violation of the Constitution with no ap- 
parent redress. 
nn v. Board of Education of Borough of Hawthorne, supra note 100 at 


102 PFEFFER, CHURCH, STATE, AND FREEDOM 169 (1953). 


103 Suit had been brought under the state Declaratory Judgment Act, and the state 
court had expressed doubt at to plaintiff’s standing. Doremus v. Board of Education of 
Borough of Hawthorne, 5 N.J. 435, 439, 75 A.2d 880, 881-82 (1950). 


104 U.S. Const. art. III, § 2. 
105 Willing vy. Chicago Auditorium Ass’n., 277 U.S. 274, 290 (1928). 


106 Cf. Nashville, Chattanooga & St. Louis Ry. Co. v. Wallace, 288 U.S. 249, 264 
(1933). 


107 Tileston v. Ullman, 318 U.S. 44 (1943). 


108 Letter from E.S. Corwin to the editor of the New York Times, N.Y. Times, 
Nov. 12, 1951, § 1, p. 24, col. 6; Howe, Diplomacy, Religion and the Constitution, 174 
THE Nation 28 (1952). 


109 Text accompanying notes 93 and 94 supra. 
110 Everson v. Board of Education of the Township of Ewing, supra note 99 at 16. 
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This distinction will again be considered hereinafter with respect to the 
two released time decisions rendered by the Supreme Court.1 


B. Defining the First Amendment—Apparent Inconsistencies Obscuring 
the Meaning of Three Cases 


(1) Everson v. Board of Education of the Township of Ewing" 


In this case the Supreme Court for the second time attempted a defini- 
tion of the scope of the religion clause of the First Amendment, but 
the definition as given is not wholly consistent with the decision reached 
in the case. A New Jersey statute authorized transportation of all 
pupils to and from school at public expense, excluding only those stu- 
dents attending private profit-making schools. 


Mr. Justice Black, writing for the majority, produced a definition 
of the scope of the constitutional provision involved which has become 
often-quoted, controversial and rarely applied (perhaps not even applied 
in the Everson case itself): 


The ‘establishment of religion’ clause of the First Amendment means 
at least this: . . . Neither [a state nor the federal government] can 
pass laws which aid one religion, aid all religions . . . participate in 
the affairs of any religious organizations or groups and vice versa.... 
[T]he clause against establishment of religion was intended to 
erect a ‘wall of separation’ between church and state." 


This language seems to indicate that the challenged statute would fall 
squarely within the ban; also, this language seems to set up a different and 
broader definition of the First Amendment than that advanced by the 
Court in the Cantwell case.14® Certainly the challenged statute was no law 
designed to influence a citizen’s choice of creeds or practices, nor was 
it an abridgement of the free exercise of that choice when made. 


Despite Justice Black’s definition, the Court sustained the statute against 
the constitutional attack. The reasoning advanced to support this de- 
cision is virtually identical to that used by the Louisiana court in the 
Borden case!* and the Supreme Court in the Cochran case.1* The 


111 Tllinois ex rel. McCollum v. Board of Education of School District No. 71, 
Champaign, IIl., 330 U.S. 203; Zorach v. Clauson, 343 U.S. 306 (1952). 

112 Supra note 99. 

113 N.J. Stat. Ann. § 18: 14-8 (Supp. Nov. 1959). 


114 Everson v. Board of Education of the Township of Ewing, supra note 99 at 
15-16. 


115 Quoted in text accompanying notes 93 and 94 supra. 
116 Discussed in text accompanying note 33 supra. 
117 Discussed in text accompanying notes 35 and 83 supra. 
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statute was upheld because a valid purpose was found notwithstanding 
coincidental aid to a private purpose of those citizens directly affected."® 
The state statute was characterized as a scheme for aiding children to 
get to school, which the court held to be facilitation of secular educa- 
tion,"’® a valid public purpose.’ According to the majority, the First 
Amendment requires the states to be neutral in the matter of religion, 
but does not require hostility. “State power is no more to be used so 
as to handicap religions than it is to favor them.” }#4 

Dissenters attacked the majority reasoning as untenable. Mr. Justice 
Jackson denied that this was a general scheme to aid pupils get to school 
because it expressly excluded those attending private schools,!?? and 
adopting reasoning strikingly similar to that used earlier by the Supreme 
Court of Washington,!** argued that aiding a child to get to a church- 
owned school was aid to the church. Mr. Justice Rutledge, also 
dissenting, elaborated on the question of what constitutes aid to a church. 
His reasoning was that to the extent that transportation is needed to get 
a child to school, it is as indispensable to that child’s education as text- 
books and teachers.’*5 “No rational line can be drawn between payment 
for such larger, but not more necessary, items and payment for trans- 
portation.” 126 

Thus in the first of the three major recent cases in this area to be con- 
sidered by the Supreme Court, the Justices were unable to agree on an 
approach to the problem, much less a conclusion. 


(2) Illinois ex rel. McCollum v. Board of Education of Champaign, Ill.1** 


This was the first of the two famous “released time” cases to come 
before the Court, here involving the plan in operation in Champaign, 
Illinois. The released time classes were given on the school premises, 
in classrooms furnished by school officials. Plaintiff's son, the only non- 
participating member of his class, at first was sent to a “study hall” during 
the released hour, at a desk in the hall normally used as a place of punish- 


118 Everson v. Board of Education of the Township of Ewing, supra note 99 at 6. 

119 Jd. at 17. 

120 Jd. at 7. 

121 Jd. at 18. Compare this language with that at 15, quoted in the text accompanying 
note 114 supra. 

122 Jd. at 20. 


128 Mitchell v. Consolidated School Dist. No. 201, 17 Wash.2d 61, 135 P.2d 79 
(1943), discussed in text accompanying note 40 supra. 


124 Everson v. Board of Education of the Township of Ewing, supra note 99 at 
22-24. 


125 Jd. at 46-47. 
126 Jd. at 48. 
127 330 U.S. 203 (1948). 
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ment. The child was next sent into other classrooms during the released 
hour but did not remain with his regular teacher because she desired to 
avail herself of the religious instruction. 

Mr. Justice Black, again speaking for the majority, held that this pro- 
gram was vulnerable to constitutional objections because the close co- 
operation between the school authorities and the religious leaders in 
promoting the released time program amounted to a use of the public 
school system to aid the religious groups to spread their faiths.1** 

The First and Fourteenth Amendments were held to prohibit impartial 
government assistance to all religions as well as preferences for one re- 
ligion over another. The theory was said not to be one of government 
hostility to religion, but rather a manifestation of the premise that: 


[B]oth religion and government can best work to achieve their 
lofty aims if each is left free from the other within its respective 
sphere.1?° 


Actually this represents the major policy argument used in opposition 
to government “cooperation” with religion, a fear of hostility between 
religious groups. This consideration did not apply in the Everson case 
because the “cooperation” there did not isolate anyone from the rest of 
the community on the basis of religious minorities and majorities. Mr. 
Everson did not complain that he was subjected to psychological harass- 
ment by being singled out as a religious dissenter. 

This decision also seems consistent with the Cantwell definition of the 
First Amendment,’ since the Court here held that the public school 
system was used in such a way as to endorse and advocate certain religious 
practices. This could be characterized as government constraint in- 
ducing persons to accept certain modes of worship. 

In a concurring opinion, Mr. Justice Frankfurter indicated that re- 
leased time per se is not objectionable, calling for a case-by-case deter- 
mination of the factual elements of each program.'*! 


It is only when challenge is made to the share that the public schools 
have in the execution of a particular ‘released time’ program that 
close judicial scrutiny is demanded of the exact relation between the 
religious instruction and the public educational system . . . .1%* 


128 Jd, at 209. 
129 Jd. at 212. 


130 Cantwell v. Connecticut, 310 U.S. 296, 303-04 (1940), quoted in text accompany- 
ing notes 93 and 94 supra. 


131 T}linois ex rel. McCollum v. Board of Education of Champaign, IIl., supra note 
127 at 231. 


182 Jd. at 225. 
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In finding that this particular program was “religious education . . . 
patently woven into the working scheme of the school,” 1%* Justice 
Frankfurter emphasized the pressure exerted by the operation of the 
plan upon non-participating students to conform. 


The law of imitation operates, and non-conformity is not an out- 


standing characteristic of children. The result is an obvious pressure 
... to attend. 


The objection to the particular plan facing the court was said to be 
the fact that non-participating students were inculcated with a feeling 
of separation’*® in an area “where pressures are most resisted and where 
conflicts are most easily and most bitterly engendered,” 1** thus seeming 
to re-affirm the policy view calling for complete separation of church 
and state. This opinion seems consistent with the Cantwell definition, 
placing emphasis on a fact pattern of authoritative pressure by state 
officials to accept the religious instruction. 

The basic conflict between this opinion and that of the majority seems 
to be that the majority were willing to hold the challenged plan bad 
as a matter of law, while Justice Frankfurter required an actual showing 
of the coercive results of the plan; the difference is in approach, not in 
constitutional theory. 

Mr. Justice Jackson concurred, holding that the plan before the Court 
went beyond permissible limits,1** but warned that this case represented 
the outer limits of federal court action.1** According to this opinion, 
the federal courts may act only when personal liberty or a protected 
property right is violated.1*® 

The basic danger in this decision, Justice Jackson warned, is that the 
Court might permit itself to be induced into the role of a “super board 
of education for every school district in the nation,” ™° and that the 
Bible can never be entirely eliminated from the schools because of the 
necessity for its use in teaching courses such as music, architecture, paint- 
ing, English and history.'*2 

This opinion re-affirms the doctrine of discretion in the boards of 
education which had been rejected in the other opinions, and accepts 


183 Jd. at 226-28. 
134 Id. at 227. 
135 Ibid. 

136 Id. at 216. 
137 Id. at 232. 
188 Ibid. 

189 [bid. 

140 Id. at 237. 
141 Jd. at 235-36. 
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the theory of secular instruction despite the essential religious character of 
the book, but to a lesser degree than some of the state courts.'4? The 
major point of difference between Justices Jackson and Frankfurter was 
in terms of how far the particular practice in question exceeded the 
constitutional limits. 

Mr. Justice Reed dissented, pointing to the many instances of “close 
cooperation between Church and State in American society,” many of 
which have become vital parts of “our tradition.” #* Justice Reed also 
criticized the majority for being incautious in upsetting a practice which 
had become imbedded in the culture of the land over the years, arguing 
that the state legislatures were entitled to more discretion in such matters 
than the other members of the Court were allowing.** This opinion 
summarizes the most persuasive argument in favor of such practices: We 
are a religious people whose institutions presuppose a Supreme Being; 
cooperation of church and state is consistent with all the traditions of the 
land. 

Justice Reed also criticized the majority and concurring opinions for 
lack of clarity in pointing out the defects in the Champaign plan. 
This criticism was proved prophetic in the next released time case to 
come before the Court.145* 

The basic inconsistency between this opinion and the others is Justice 


Reed’s disagreement with the characterizations of the released time pro- 
gram as coercive in a constitutional sense. Justice Reed’s view seems to 
adopt the reasoning of some state cases that the effect of the program 
upon the students is exclusively within the discretion of the school ad- 
ministrators.14¢ 


(3) Zorach v. Clauson'** 


This case, which came before the Court four years after the McCollum 
decision, involved the legality of the released time program in operation 
in New York City. During the released hour the participating students 
actually left the school premises and went to outside religious centers. 
The non-participating students remained in their classrooms with their 
teachers and continued their regular secular work. 


142 See cases cited in note 50 supra. 


143 Tllinois ex rel. McCollum v. Board of Education of Champaign, IIl., supra note 
127 at 239 


144 Jd. at 256. 
145 Td. at 240. 
145a Zorach v. Clauson, 343 U.S. 306 (1952). 


146 Gordon v. Board of Education of City of Los Angeles, 78 Cal.App.2d 464, 178 
P.2d 488 (Calif. Dist.Ct.App. 2d Dist. Div. 1,1947), discussed in text accompanying 
note 25 supra. 


147 Supra note 145a. 
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During the interval between the two cases, two members of the Mc- 
Collum majority were succeeded by two who became members of 
the Zorach majority, reaching an opposite result. Mr. Justice Rutledge 
was succeeded by Mr. Justice Minton, and Mr. Justice Murphy was 
succeeded by Mr. Justice Clark. No opinion was filed by any of the 
four in either case. 


The plaintiff had attempted, in the state trial court, to introduce evi- 
dence of ill will and coercion resulting from the operation of the pro- 
gram. This evidence was excluded on grounds that the facts which it 
would have proved had not been pleaded and would not have shown 
a pattern of discrimination consciously practiced.’ The United States 
Supreme Court ruled that it would not hear an appeal on the basis of this 
exclusion because the New York rules of procedure furnished an in- 
dependent state ground for the action of the state courts.'*® 

The majority opinion, written by Mr. Justice Douglas, distinguished 
this fact situation from that presented in the McCollum case in that the 
Zorach plan did not involve religious instruction on the school premises.1®° 

The underlying theory of this opinion is that church and state need not 
be hostile: 154 


When the state encourages religious instruction or cooperates with 


148 303 N.Y. 161, 100 N.E.2d 463 (1951). Prerrer, CourRcH, STATE, AND FREEDOM 
at 356-67 quotes a number of affidavits filed in the case, all of which are on file in 
the office of the County Clerk of Kings County in the case of Zorach v. Clauson, 
Index No. 10327/1948. Extracts from these quotations follow: 
From the affidavit of Leah Cunn, former student : 
“After the participating children had left . . . the few remaining children did not 
continue their regular classroom work. No new work was taken up. . . . the class- 
room teachers busied themselves with their clerical work at the front of the room.” 
From the affidavit of Leah Cunn’s mother : 
“My children complained bitterly to me about this hour in school .. . . the teachers 
would not permit them to do their homework and . . . the hour was in the nature 
of punishment since nothing was taught to them and they were not permitted to do 
educationally significant work.” 
From the affidavit of Minnie Sutro, former teacher and assistant principal : 
“It was extremely difficult to teach anything which would not penalize those children 
who remained or which, on the other hand, would not make the released students feel 
they were missing something valuable.” 
From the affidavit of Maurice A. Dawkins, former teacher and presently (then) 
Minister of Education of the Community Church of New York City: 
“Scheduling classroom work during the released time hour was extremely difficult. 
If I planned some minor subject, such as art, many students scheduled for released 
time would ask to remain in school. . . . If, on the other hand, I scheduled unin- 
teresting work, those children who remained . . felt they were being cheated and 
they resented not being able to attend released time instruction.” 
See also Pfeffer’s argument that refusal of the promoters of released time to accept 
“dismissed time,” under which all students would be released, is indicative of de- 
pendence on non-release of non-participating students as the factor inducing enroll- 
ment for released time instruction. Jd. at 373. 

149 Zorach v. Clauson, supra note 145a at 311, n.7. 

150 Jd. at 308-309. 


151 Jd. at 312. 
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religious authorities by adjusting the schedule of public events to 
sectarian needs, it follows the best of our traditions .... To hold 
that it may not would be to find in the Constitution a requirement 
that the government show a callous indifference to religious 


groups.*5? 
The government must be neutral when it comes to competition 
between sects. . . . But it can close its doors or suspend its opera- 


tions as to those who want to repair to their religious sanctuary 
for worship or instruction." 


This is strikingly similar to the arguments advanced by Mr. Justice Reed 
in his McCollum dissent.™ 

Mr. Justice Black, who wrote the majority opinions sustaining free 
transportation in Everson and striking down one released time scheme 
in McCollum, dissented. He argued that in each case the compulsory 
school attendance machinery was used to afford religious groups an 
invaluable aid in obtaining pupils for their religious classes.1®5 


State help to religion . . . too often substitutes force for prayer, 
hate for hed and persecution for persuasion. Government should 
not be allowed, under cover of the soft euphemism of ‘co-operation,’ 
to steal into the sacred area of religious choice.1** 


This emphasizes his policy argument in McCollum.1*" 

There seems to be no conflict here over constitutional theory, the 
point of difference being whether a program can be presumed coercive 
in the absence of actual proof of coercive influences on students. There is 
an underlying consistency of these two opinions with the Cantwell 
language defining the First Amendment religious freedom, the con- 
troversy centering only on what constitutes an adequate showing that 
a given state practice operates to compel persons to accept religious 
instruction. 

Mr. Justice Frankfurter dissented, pointing out that there was no 
relaxation of the state compulsory attendance machinery.* He also 
stated that “dismissed time,” whereby all students are released from 
school, would be upheld, but said that such a plan would be unacceptable 


152 Jd. at 313-314. 
153 Jd. at 314. 

154 See text accompanying notes 143 and 144 supra. 
155 Zorach v. Clauson, supra note 145a at 316. 
156 Jd. at 320. 

157 See text accompanying note 129 supra. 

158 Zorach v. Clauson, supra note 145a at 320. 
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use of the compulsory attendance factor.*** Justice Frankfurter was the 
only dissenter to comment on the lower court’s exclusion of the prof- 
fered evidence, saying that the allegations that appellant had sought to 
prove should have been taken as admitted.1© 


This opinion seems in basic agreement with that filed by Justice 
Black in stating that such plans, depending on use of the compulsory 
attendance machinery, are an unconstitutional step by the state in- 
tended to influence personal decisions in the area of choice of re- 
ligious practices. Even though Justices Frankfurter’s McCollum opinion 
called for a case-by-case determination, it could be that he had in mind 
programs usually termed “dismissed time.” Or it may be that the Zorach 
opinion modifies the earlier one and Justice Frankfurter’s view is that 
such released time programs are basically objectionable, but the Supreme 
Court should not upset the states’ actions in this field absent some showing 
for the record of coercive elements. 


A third dissenting opinion was filed by Mr. Justice Jackson which 
highlighted the apparent inconsistency of this decision and the Mc- 
Collum conclusion. 


The distinction . . . [drawn by the majority opinion] is trivial, 
almost to the point of cynicism, magnifying its nonessential details 
and disparaging compulsion which was the underlying reason for 
invalidity.16 


Justice Jackson also seems to have accepted the policy arguments ad- 
vanced by Justice Black in Everson and McCollum and re-amplified by 
him in Zorach. 


Here schooling is more or less suspended during the ‘released time’ 
so the non-religious attendants will not forge ahead of the church- 
going absentees. But it serves as a temporary jail for a pupil who 
will not go to Church. It takes more subtlety of mind than I 
possess to deny that this is government constraint in support of re- 
ligion.?® 


We start down a rough road when we begin to mix compulsory 
public education with compulsory godliness.'® 


159 Jd. at 323. Thus Mr. Justice Frankfurter agreed with Pfeffer’s analysis of the 
excluded evidence in the Zorach case; Pfeffer’s position and the evidence itself is set 
out in note 148 supra. 


160 Zorach v. Clauson, supra note 145a at 322. 
161 Jd. at 325. 
162 Jd. at 324. 
163 Jd. at 325. 
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C. Resolving Doubts—A Pattern 


The Supreme Court cases considered seem to indicate clearly an un- 
willingness to strike down state action challenged as violating a principle 
of separation of church and state unless the abstract challenge is ac- 
companied by a showing of violation of the personal rights of the in- 
dividuals involved. 

The state action challenged in the Everson case did not affect the 
complainant personally. In terms of the Cantwell language, Mr. Everson 
did not allege that the challenged statute in any way constituted an 
attempt to force him to adopt any creed or mode of practice or that 
it interfered with the creed and mode of practice which he did in fact 
adopt. 

the free textbooks issue of the Cochran case, like the free transporta- 
tion of Everson, resulted in a refusal by the Supreme Court to enforce 
an abstract concept in the absence of an adverse personal effect on any 
individual. 

In the McCollum opinion, the Court spoke in terms of too close 
an association between church and state, but the concurring opinions in- 
dicated that the determination of the permissible extent of such associa- 
tion was made on the basis of the effect of that association on the school 
children involved; the association of church and state had the effect of 
coercing unwilling students to enroll for the religious instruction, and 
therefore, it was unconstitutional. 

The dissenting opinions of the Zorach case again stressed the element 
of compulsion by the state in a forbidden area, while the majority ignored 
the issue of compulsion. The Zorach decision may be technically sound, 
but only because the state courts excluded the evidence of compulsion 
in such a way as to bar review by the Supreme Court. 

This analysis is strengthened by the very nature of the operation of the 
Fourteenth Amendment, the vehicle used to apply the religion clause 
of the First Amendment to the states. In the field of civil liberties, the 
Fourteenth Amendment does not reach every state act which might 
be forbidden to the federal government, but only those which “shock 
the judicial conscience,” and the protection of this amendment is con- 
fined to those personal liberties which are considered essential to a concept 
of “well-ordered liberty” 1 which has never been fully defined. 

Although the Cochran, Everson and Zorach cases have sustained the 
individual’s standing to sue, the results reached seem to indicate that 
such cases will be fruitless unless the complainant shows that the chal- 
lenged action operates adversely to his personal rights of religious con- 


164 See Rochin v. California, 342 U.S. 165, 174 (1952). Cf. Beauharnais v. Illinois, 
343 U.S. 250, 267 (1952) ; Adamson v. California, 332 U.S. 46, 68 (1947). 
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science. Even though the First Amendment applies directly to action 
by the federal government, the rule of Massachusetts v. Mellon**** would 
bluntly deny standing to a taxpayer to contest an expenditure on the 
federal level, thus again seemingly confining the protection of the First 
Amendment to direct violations of individual rights. 

Quaere: whether the concept of a “wall of separation between Church 
and State” to which the Court paid lip service in the Everson opinion, has 
become a constitutional myth? 

The dissenters in the Zorach case seem in a stronger position today 
because of two subsequent cases: Brown v. Board of Education of 
Topeka'® (the now-famous desegregation decision), and N.A.A.C.P. v. 
Alabama,'* in which the Court assumed that the constitutional right of 
free association 1** could not be adequately protected in some cases 
when members of a minority group are forced to identify themselves 
publicly as such. 

In the Brown case the court said: 


To separate them [Negro students] from others of similar age and 
qualifications solely because of their race generates a feeling of 
inferiority as to their status in the community that may affect their 
hearts and minds in a way unlikely ever to be undone.’* 


A unanimous court thus indicated its awareness of the effect on the minds 
of children of isolating them from their fellows in accordance with 
criterion unrelated to the legitimate aims of secular education. To this 
extent, the dissenters in the Zorach case were prophetic of the Brown 
decision. 

One further factor worthy of consideration is the changes which have 
occurred on the Court since the Zorach decision. Three members of the 
majority have been succeeded: Mr. Chief Justice Vinson by Mr. Chief 
Justice Warren; Mr. Justice Minton by Mr. Justice Brennan; and Mr. 
Justice Reed by Mr. Justice Whittaker. One of the dissenters, Mr. 
Justice Jackson, has been succeeded by Mr. Justice Harlan. 


D. Three 1959 Cases—Their Place in the Pattern 
(1) Schempp v. School District of Abington'* 


164a Supra note 96. 
165 347 U.S. 483 (1954). 
166 357 U.S. 449 (1958). 


166a See Editorial Note, Freedom of Association—A New and Fundamental Civil 
Right, 27 Geo. Wasn. L. Rev. 653 (1959). 


167 Brown v. Board of Education of Topeka, supra note 165 at 494. 
168 177 F.Supp. 398 (E.D. Pa. 1959). 
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Plaintiffs, suing in a federal district court, attacked a Pennsylvania 
statute requiring each school day to be opened with a reading from the 
Bible. The version customarily used was the King James. Testimony 
was given that the plaintiffs (schoolchildren and their parents), who 
were Unitarians, did not believe in the precepts of the Bible which was 
read; that they did not believe in the divinity of Christ, the concept 
of the Immaculate Conception, an anthropomorphic God, or the concept 
of the Trinity.1® 

The court held that the practice complained of would be enjoined as 
violative of the First Amendment. Holding that all versions of the 
Bible are primarily books of worship, the court said: 


To characterize the Bible as a work of art, of literary or historical 
significance, and to refuse to admit its essential character as a re- 
ligious document, would . . . be unrealistic.1”° 


The court went on to hold that the practice questioned amounted to 
religious services, noting that the children were required to maintain a 
respectful mien more in keeping with a religious rite than with ordinary 
secular instruction, and that the exercises were frequently called “morn- 
ing devotions” by both students and teachers.'"! The basis of this de- 
cision is the characterization of the Bible readings as religious acts. 

This decision seems basically consistent with both the McCollum and 
Zorach decisions. The exercises in question seem to be clear-cut violations 
of the rights of conscience guaranteed by the Constitution, particularly 
considering the court’s finding of fact that attendance at these exer- 
cises was compulsory.’ Had attendance not been compulsory, the 
court could still have ruled as it did, either by relying upon evidence of 
actual coercion in the practice, or by assuming, as the dissenters did in 
Zorach, that the program contained elements of coercion. Noteworthy 
in this regard is the fact that in the Brown case the Supreme Court as- 
sumed the objectionable result without requiring actual proof on the 
record. Even though there was no direct testimony that the plaintiff's 
children felt compelled not to request to be excused from the exercises,’ 
the fact that they did not do so, and the fact that one of the children 
actually participated, seems to lend cogent support to the dissenters in 


169 Jd. at 400, n.11. 

170 Jd. at 404. 

171 Jd. at 404-06. 

172 Jd. at 408. 

178 It should be noted that one of the children (whose case was mooted by prior 
graduation) did register objections, while another actually participated in the readings ; 
the third apparently listened and kept silent. See statement of facts by the court, 
Schempp v. School District of Abington, supra note 168 at 400-01. 
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Zorach who assumed that the separation of students into religious 
groups was inherently coercive. “Nonconformity is not an outsanding 
characteristic of children.” 1*4 

The result in the Schempp case seems consistent with the Cantwell 
language, once the coercive element is recognized, for the practice was 
actually a mode of worship, a devotional exercise. The essential problem 
facing the court in all such cases seems to be whether or not to char- 
acterize the readings as religious in nature and whether or not to find 
coercion as a fact (or assume it). The Schempp opinion presents a 
logical and persuasive argument supporting the characterizations made. 


(2) Crown Kosher Supermarket v. Gallagher'™® 


Here a federal court faced a challenge to the Massachusetts “Lord’s 
day” statute raised by a corporate plaintiff and three individuals. The 
statute required that all persons abstain from secular labor on Sunday. 

The corporate plaintiff, a grocery store which handled kosher foods 
conforming to the Jewish dietary laws, contended that its Jewish 
owners were forbidden by religious law to operate the store on Saturday, 
the Jewish Sabbath; that economic considerations would have made it 
impractical to open the store after sundown Saturday until a reasonable 
closing time, and the same considerations precluded Sunday morning 
sales of oniy kosher meats as permitted by the statute; and that over 
one-third of its gross sales were made in week-end business, on Sunday. 

The individual plaintiffs, orthodox and conservative Jews, sued in 
their own behalf and as representatives of the class of Jews residing in the 
area who bought kosher foods from the plaintiff corporation, the only 
complete grocery store in the area handling kosher foodstuffs. 

In a complete departure from the unanimous body of state law in 
this area, the federal court struck down the statute. The court referred 
to statements by the Massachusetts Supreme Judicial Court that the par- 
ticular statute attacked was “enacted to secure proper observance of the 
Lord’s day.” 1"° The court also emphasized the fact that the two amici 
curiae who supported the statute, the Lord’s Day League of New England 
and the Archdiocesan Council of Catholic Men, did so pursuant to the 
aims of their organizations, “of preventing the further secularization of 
the Lord’s day.” 177 

The basic position taken by the court here was that the state had 


174 Jd. at 406, quoting from Justice Frankfurter’s concurring opinion in the McCollum 
case, quoted in text accompanying note 134 supra. 

175176 F. Supp. 466, dissenting opinion on denial of rehearing, 178 F.Supp. 366 
(D. Mass. 1959). 

176 Crown Kosher Supermarket v. Gallagher, 176 F.Supp. 466, 473 (D. Mass. 1959). 

177 Jd. at 474. 
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shown no legitimate interest in keeping the plaintiff store closed on 
Sundays, and that the corporate plaintiff had shown a deprivation of 
property (loss of profits), and the individual plaintiffs had shown an 
abridgement of their free exercise of religion. 

The court held that this was a more clear-cut example of a statute 
designed to protect Sunday as the usual Christian Sabbath than most 
statutes examined in the state cases earlier in this note, because of the 
presence of a separate day of rest statute completely sufficient to ac- 
complish its civil end,1** and because, as the court noted, the legislative 
history of the statute attacked, going back to the Colonial days, makes it 
clear that a secular day of rest was never the primary purpose of the 
statute.’7® While the court did not deny the power of the state to pass 
a day of rest statute, it did say that the statute under consideraion 
was something more than a purely civil measure. However, the court 
avoided basing its decision on a violation of separation of church and 
state, by looking to the personal rights claimed to have been violated. 

In this area an analogy might be drawn to the doctrine of “reasonable 
alternative” as expressed in Dean Milk Co. v. City of Madison,‘ where 
the Court said: 






This it cannot do, even in the exercise of its unquestioned power 
to protect the health and safety of its people, if reasonable . . . al- 


ternatives, adequate to conserve legitimate local interests, are avail- 
able.179% 

















Although the Dean Milk case involved a different problem, the reasoning 
seems equally applicable here. Since the legitimate local interest is in 
providing a day of rest, it might be argued that “day of rest” statutes, 
such as that in effect in Massachusetts, are adequate. Under this view 
there would be no legitimate state interest in enacting Sunday closing 
laws. 

The Crown case has two possible weaknesses on its specific facts as 
precedent for future decisions. The presence of the independent day 
of rest statute may raise the question of how Sunday laws will be 
handled in cases arising in states having no such independent statute. 
The doctrine of “reasonable alternative” would seem to answer this 
argument; so long as the reasonable alternative is possible, it does not seem 
pertinent that it has not yet actually been enacted into law. To reason 








178 Jd. at 473. 


179 The original legislative history of the statute, showing an announced purpose 
throughout to force observance of Sunday as a religious Sabbath, is traced by the 
court. Id. at 472. 


179a 340 U.S. 349 (1950). 
179 Td. at 354. 
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that this doctrine does not apply, and to limit the Crown decision to 
cases where the state has already enacted a day of rest statute, arguably 
would permit the state of Massachusetts to escape the force of the Crown 
decision by merely repealing the day of rest statute and re-enacting the 
Sunday closing law. 

The other weakness of the case, which may be more in the nature 
of a limitation, is the fact that the decision purports to have been made 
on the basis of injury suffered by persons who observe a religious 
sabbath other than Sunday. It does not seem satisfactory to hold that 
only such persons are exempted from the operation of the Sunday closing 
law, while the remainder of the community must submit, because, as 
was noted in the dissent, this might constitute a preference against 
persons who do not observe a day other than Sunday as a religious sabbath. 
By the same token, if such statutes are wholly invalid, as the Crown 
decision held, then it seems illogical to refuse to declare them so except 
at the behest of persons whose situations are similar to that of the com- 
plainants in Crown. 

In a seemingly bitter dissent, Judge McCarthy adopted the view prev- 
alent in the state courts that such statutes are a valid exercise of the 
state’s police power and that Sabbatarians must submit as members of 
the general community and cannot complain that their religious con- 
victions are disparaged.*® 


Judge McCarthy also challenged the constitutional rights claimed 
to have been vindicated by the majority, saying that the right of the 
individual plaintiffs to shop at all hours on Sunday was not a substantial 
one,!*! and that the corporate plaintiff had no property right in being 
immune from state legislation.'*2 He recognized the religious origin 
of such laws but pointed out that they are sustained as valid police 
power regulations providing for the general health and welfare.16* 

This opinion also challenged the majority’s assumptions as to the 
prevalent business conditions, stressing the fact that the corporate plain- 
tiff’s sales were not confined to kosher foods and that its Sunday sales 
were not confined to those of the Jewish faith. In fact, he asserted, the 
real reason for the great volume of business done on Sunday was the 
absence of competition.'** 


He went on to criticize the store for remaining open on July 4, a 
practice he termed not in keeping with the patriotic background of the 


180 Id. at 481. 

181 Id, at 479. 

182 Jd, at 486. 
182a Id. at 484. 
183 Jd. at 478, 487. 
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day,’** and warned that this materialistic approach to spiritual values 
was an example of the dialectic of Marx and Lenin seeking to overthrow 
the true values of this country.'*° The basic fallibility of the corpora- 
tion’s position was said to be: 


[U]nder the cloak of religion a one-man corporation was using a 
spiritual garment as a medium by which unjustly to enrich himself.18¢ 


It would seem that these sharply opposed opinions are but one more 
illustration that religion is an area where “pressures are most resisted and 
where conflicts are most easily and most bitterly engendered.” 1** The 
underlying assumption of the policy argument advanced by the McCollum 
decision and the Zorach dissenters is that, assuming friendliness of state 
to religion, religion can best be helped by furthering an atmosphere of 
good will among people of different faiths, and that measures by the state 
which force the religious beliefs or practices of one upon another tend 
to destroy this atmosphere. 


(3) Two Guys From Harrison-Allentown, Inc. v. McGinley1* 


In this case the Pennsylvania Sunday closing statute was upheld against 
attack by a corporation as an establishment of religion and as a denial of 
equal protection by a federal three-judge district court in the same district 
in which the Schempp case was decided. The court followed the classic 
line of state authority in denying the corporation’s standing to assert 
the violation of the establishment clause because it was not a member of 
any religious group claimed to be adversely affected. The court followed 
the great weight of state authority in holding that the legislature was 
vested with great discretion in framing the exceptions to the Sunday 
laws, which exceptions would not be challenged by the judiciary unless 
bearing, on their face, no relation to the legitimate purposes of such 
legislation. This case too has been appealed to the Supreme Court.1#* 
The Two Guys case, together with the McGowan'**® and Crown cases 
may bring about a complete re-examination of existing law in this area. 


184 Jd. at 491. 

185 Jd. at 490. 

186 Jd. at 492. In a further dissent, McCarthy argued that a rehearing should have 
been granted because of asserted lack of proper preparation by the state’s attorney and 
because the record presented inconsistencies with an earlier state court case involving 
the same issues. 178 F.Supp. at 366. 


187 See Frankfurter’s concurring McCollum opinion, quoted in text accompanying 
note 136 supra. 


188 179 F. Supp. 944 (E. D. Pa. 1959). 
188a 28 U.S.L. WEEK 3237 (U.S. Feb. 16, 1960) (No. 699). 
188 Supra note 4 and text accompanying. 
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IV. Conc.usion 
A. Released Time and Other Incidental Benefits to Religious Education 


The typical released time aid is no more than one hour per week.1®® 
It would seem that if religion can not attract its adherents for such a 
small period on its own, then no lasting service is given religion by such 
programs. 


A cynic might suggest that if religion has reached the point where 
it is required to look to princes for salvation, it will not find it 
there.1% 


One writer stated that the theoretically voluntary released time programs 
may in fact be somewhat less than voluntary: when a choice is limited 
to two alternatives (school or religion), and the desirability of one of 
the alternatives is reduced, a seductive effect is achieved in favor of 
the second.’®! In this context the evidence excluded in the Zorach case? 
seems particularly persuasive. 


If the demand for released time programs is based on a feeling that 
the students do not have enough time left for religious education, then 
“dismissed time” would meet the objection by shortening the school day 
without raising the objection that non-participating students are, in 
effect, punished for their lack of participation. If, however, the pro- 
ponents of released time would not be satisfied with dismissed time, then 
this dissatisfaction itself would be evidentiary of a dependence on the 
compulsory attendance machinery to further religious education, clearly 
at variance with the Cantwell definition. It also seems appropriate to note 
that dismissed time would obviate the policy objection stated by the 
Zorach dissenters in that it would not single out any students as members 
of a religious minority. 


B. Bible Reading in the Public Schools 


Invariably the provision calling for Bible reading requires that the 
reading be done without comment. However, no case was found in 
which machinery was set up to supervise the readings in such a sensitive 
area. The failure of the Schempp children to object to readings at 
variance with the religious teachings they received at home points to 


189 This was the case in both the McCollum and Zorach programs. 
190 PFEFFER, CHURCH, STATE, AND FREEDOM 289-90 (1953). 


191 Cushman, The Holy Bible and the Public Schools, 40 Cornett L.Q. 475, 496 
(1955). 
192 See note 148 supra. 
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the likelihood that even if objectionable comment were made, the 
children might not object. 


It is understandable that not infrequently . . . Catholic and Jewish 
children will participate in Protestant religious practices . . . rather 
than subject themselves to the pain of not belonging.’ 


The readings, assumed to be without comment, seem correctly char- 
acterized by the Schempp court as religious in nature. The very pro- 
vision calling for lack of comment belies any theory of secular educational 
content for, if it is secular, why must there be no comment? Further, 
if students could learn satisfactorily solely by reading texts, then there 
would be no need for the schools save as book dispensaries and no need 
for teachers save as clerks in lending libraries and book stores. 

The interest of agnostics and atheists is also worthy of considera- 
tion as bearing on the right of the state to use the schools to inculcate 
even “non-sectarian” ideals of godliness in the children. 

Each parent does have a right to have his child instructed in the religion 
of his choice, but the Supreme Court has yet to hold that this right 
extends to instruction in the public schools. On a policy level, in the 
very interest of religion itself, the bitterness of the controversies en- 
gendered when a child is forced to hear readings from a book condemned 
as error, or even blasphemy, by his religion would seem to call for 
elimination of the strife by elimination of readings from the Bible. 
The extent of the bitterness caused is highlighted by the history of such 
litigation, extending as it has over a period of over one hundred years.’ 


C. Sunday Laws 


Again the first question would seem to be an analysis of where the 
legitimate interest of the state lies. Since this interest lies in providing a 
day of rest for all who labor, there seems to be no compelling reason 
why any particular day need be selected. Massachusetts has a general 
day-of-rest statute which requires only that all employees be given at 
least twenty-four consecutive hours in each week, which are free from 
employment. 

This valid civil purpose bears no relation to the selection of any 


193 Brief of American Jewish Congress as Amicus Curiae, p. 14-15 in Schempp v. 
School District of Abington, supra note 168. 


194 For a recent example see the factual accounting of Christian-Jewish ill will 
approaching hostility, Pfeffer, op. cit. supra note 190 at 399-412, covering Christian 
reaction to an attempt by the New York Superintendent of Schools to remove Christ- 
mas pagentry from public schools with predominantly Jewish registration and 
Christian-Jewish bitterness resulting from the failure of an abortive scheme to install 
a joint Christmas-Hanukah celebration in the New York schools. 
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particular day. The amici curiae in Crown desired to prevent fur- 
ther secularization of the “Lord’s day,” but this is the very purpose 
which is forbidden, for the state may not compel anyone to participate 
in a religious observance. 

The basic policy argument against such statutes was recently expressed 
in Arlington, Virginia, when the Arlington County Board, rejecting 
a proposed Sunday closing law, said that such laws are difficult to enforce, 
and that observance of the Sabbath can best be promoted through in- 
fluence by religious and civic leaders. The Board also noted the 
difficulty of defining what businesses are “necessary” on Sunday and 
stated that such laws seem to be attempts to regulate religious observance 
through legislation. 

As in the case of released time and Bible reading, it would seem that 
the Sunday laws are not necessary for any valid state purpose and are so 
promotive of discord that they should be replaced with day-of-rest 
statutes not specifying any particular day. A few states have already 
repealed Sunday laws and replaced them with general day-of-rest 
statutes, 195 


D. The Outlook for the Next Decade 


Every indication is that, if anything, litigation attacking state “co- 
operation” in the area of religion is increasing. The American Civil 
Liberties Union annual report for 19591 lists twenty-nine cases in this 
area in which the Union participated in 1959, either in litigation or 
through the use of protests with administrative authorities.°* Increasing 
Supreme Court activity in the past few years in other civil rights areas'®® 


may be one indication that that court too will soon become active in 
this field. 


If the pattern of an increasing volume of litigation continues, it may 
be likely that within the coming decade some of the constitutional 


195 Wash., D.C., Evening Star, (Final ed.) Jan. 16, 1960, p. 1, c. 2. 

195a Note, 25 So. Cauir. L. Rev. 131, 134 (1951) lists Arizona, California, Oregon, 
Wisconsin, Wyoming. 

196 39 AMERICAN Civit Liserties UNION ANN. Rep. (1959). 


197 Jd. at 36-45. Actions brought in courts involved: Bible reading in the public 
schools (2), Bible distribution, religious pageantry (2), released time, mandatory rec- 
itation of “nonsectarian” prayers, free textbooks to parochial students, Sunday closing 
laws (3), anti-birth control laws (3), compulsory religious services for prisoners in 
jails (3), compulsory R.O.T.C. in state colleges for conscientious objectors; ad- 
ministrative protests involved: Bible study in the public schools, released time, a 
“chapel” program in the public schools, religious pageantry (2), free use of the public 
schools for parochial classes, free transportation for parochial students, wearing of 
religious habits by public school teachers, a religious census of public school students, 
Sunday closing laws (2). 

198 See e¢.g., Brown v. Board of Education of Topeka, supra note 165; N.A.A.C.P. 
v. Alabama, supra note 166. 
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theories in this area which have flourished for a hundred years will be 
re-examined and found no longer valid. 


APPENDIX 


The following table was designed for easy reference and comparison 
on a state-by-state basis of the constitutional provisions dealing with 
religious liberty and government action in the area of religion. The 
numbers used in the list below will be used as keys in the vertical 
column of the table; if a particular state constitution contains a pro- 
vision designated by the vertical number, the citation to the appropriate 
provision will appear at the juncture of the vertical and horizontal 
columns. (Roman numerals refer to Article number; Arabic numerals 
refer to section number.)* ** *** 

1 Provision barring any preference by law in the area of religion. 

2a Provision barring religious qualification for public office. 

2b Provision barring religious qualification for witnesses. 

2c Provision barring religious qualification for jurors. 

2d Provision barring religious qualification for civil and/or political 
rights, privileges, capacities. 

3 Provision providing for the free exercise of religion in accordance 
with the dictates of individual conscience. 

4 Provision barring any law respecting an establishment of religion. 

5 Prohibition of any person being forced to attend any religious 
services or to contribute to the support, maintenance, erection of any 
place of worship. 

6 Provision barring payment of public funds to a place of worship 
or for the benefit of a place of worship. 

7a Requirement that the public schools be kept free of sectarian 
control and/or instruction. 

7b Provision barring any religious qualification for teachers or students 
in the public schools and/or compulsory attendance or participation in 
religious services or exercises in the public schools. 

7c Express prohibition of the payment of public funds to a church 
school or any school wherein distinctive religious doctrine is taught. 

* Arabic numerals alone refer to Bill of Rights section in the Kansas 
and Kentucky citations; and to Declaration of Rights section in the 
Florida and Maryland citations. 

** In the Massachusetts and New Hampshire citations, the Roman- 
Arabic citation refers to Part and Article respectively. 

*** The purpose of this table is for reference in connection with the 
body of state law developed prior to 1940; accordingly citations to the 
Alaska constitution have been omitted. (Hawaii has not adopted a state 
constitution at the date of this writing.) 
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3 
II-12 
II-26! 


1 Art. IX (1) disqualifies atheists from holding public office and from testifying 
as witnesses. 

2 The article cited bars a preference to any Christian sect. 

8 This article is limited by its terms to Christians. 

4 This article also covers voting rights. 

5 This article requires a belief in God. 

6 This article, by its terms, purports to give equal protection of the law to every 
denomination of Christians. 
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VII-12 III-36, VII-8 


7 This article expressly does not bar use of the Bible in the public schools. 

8 This article encourages each town to appoint a public Protestant teacher of 
piety to be paid at the town’s expense and bars state payment for such teachers. 

® This article does not apply to payments for educational purposes. 

- This article does not apply to state-provided transportation for parochial school 
students. 

11 This article also expressly requires “separation of Church and State” (the 
only state constitutional provision to use this term). 
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PRODUCT-BY-PROCESS CLAIMS 
AND 
THEIR CURRENT STATUS 
IN 
CHEMICAL PATENT OFFICE PRACTICE 


Jon S. Saxe* and Julian S. Levitt** 


I. INTRODUCTION 


A patent is a grant by the Government to the inventor, his heirs and 
assigns, which gives the inventor the right to exclude others from making, 
using, or selling his invention for seventeen years.1 The enforceable 
scope of this monopoly resulting from the claims in a patent, while 
ultimately depending on the construction by the courts in inter parte 
suits, is initially determined in ex parte prosecution before the United 
States Patent Office. Thus, the attorney prosecuting the application 
before the Patent Office is given the task of drawing up with requisite 
certainty a specification which accurately describes the exact invention of 
his client, as well as the claims to the subject matter to which the inventor 
wishes an exclusive right. 


The statutory provision? requires that the claims particularly point 
out and distinctly claim the subject matter which the applicant regards 
as his invention. Compliance with this provision, being governed by the 
Patent Office practice followed at the time ex parte prosecution is con- 
ducted, has and will continue to be a source of difficulty in certain areas. 
One of the troublesome areas in the chemical patent practice is that of 
claiming a chemical product by reciting the process by which it was 
made, more commonly known as product-by-process. 


Owing to the narrow scope given product-by-process claims in patent 
infringement suits, numerous attempts have been made to avoid their use. 
The utilization, in recent years, of sophisticated chemical analytical tech- 
niques has increased the fervor with which prosecuting attorneys have 
sought to avoid the use of product-by-process claims. 


The purpose of this article is to provide a discussion of the fundamentals 


* Assistant Patent Editor, The George Washington Law Review. B.S. in Ch.E., 
1957, Carnegie Institute of Technology. Assistant Patent Examiner, U.S. Patent Office. 

** Staff Member, The George Washington Law Review. B.S., 1951, College of the 
City of New York; M.S., 1953, Kansas State College. Assistant Patent Examiner, 
U.S. Patent Office. 
The United States Patent Office, as a matter of policy, disclaims responsibility for 
any private publication by any of its employees. The views expressed in this article 
are the personal views of the authors and do not necessarily reflect the views of the 
Patent Office or its staff. 

135 U.S.C. 154 (1958). 

2 35 U.S.C. 112 (1958). 
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of such claims, and to evaluate recent Patent Office Board of Appeals 
decisions which significantly affect prosecution of chemical product- 
by-process claims. 


II. Propuct-sy-Process CLams 


The courts, at a very early time in the development of the patent law, 
were confronted with the question as to what was the proper claim for a 
given product.* The problem involved certain products which, owing to 
the contemporary state of the art, were not definable either in whole or 
essential part, by objective criteria, i.e., observable physical and chemical 
characteristics. It was readily apparent, however, that a new product 
though not definable by objective criteria, could always be defined by 
stating what it was made from and how it was made. The Patent Office 
recognized this and announced, as an exception to the rule that a product 
must be defined objectively (i.e., by its physical and chemical characteris- 
tics) that an applicant could subjectively define an allegedly new product 
in terms of the process by which it was made.* This was called an 
exception of necessity’ and has been reluctantly permitted.* Moreover, 
product-by-process claims have met with a most strict interpretation in 
the courts in infringement proceedings.” 

A conventional product claim (i.e., an objective one) is infringed by the 


claimed product no matter how the infringing product is produced® or 


3 Rumford Chemical Works v. Lauer, 20 Fed. Cas. 1348 (No. 12135) (C.C.S.D. 
N. Y. 1872) ; Draper v. Hudson, 7 Fed. Cas. 1059 (No. 4069) (C. C. Mass. 1873) ; 
Globe Nail Co. v. United States Horse Nail Co., 19 Fed. 819 (C.C.D. Mass. 1884) ; 
Oval Wood Dish Co. v. Sandy Creek Co., 60 Fed. 285 (N.D.N.Y. 1894); Ex parte 
Scheckner, 1903 Dec. Com. Pat. 315 (1903). 

4 Ex parte Painter, 1891 Dec. Com. Pat. 200 (1891). 


5In Ex parte Painter, supra note 4, the Commissioner said that a right to a 
patent and/or the right to a claim defining invention was not to be determined by 
limitations of the English language. Therefore it was reasoned by the Commissioner, 
even though, as a general rule, a claim for an article should not be defined by the 
process of making it, in a case where the article is new and useful and embodies 
invention and is incapable of unique definition by its chemical and physical char- 
acteristics it would be proper to define the article by its process of production. 

6 In re Brown, 29 F.2d 873 (D.C. Cir. 1928); Application of Davis, 164 F.2d 
626, 76 U.S.P.Q. 109 (C.C.P.A. 1930); Ex parte Pedlow, 90 U.S.P.Q. 388 (Pat. 
Off. Bd. App. 1951). The last case referred to product-by-process claims as a “last 
resort.” 

7 General Electric Co. v. Wabash Appliance Corp., 304 U.S. 364 (1938) ; Plummer 
v. Sargent, 120 U.S. 442 (1887); Cochrane v. Badische Anilin and Soda Fabrik, 
111 U.S. 293, 310 (1884) ; United States Gypsum Co. v. Consolidated Expanded Metal 
Cos., 130 F.2d 888, 55 U.S.P.Q. 247 (6th Cir. 1942), cert. denied, 317 U.S. 698 
(1943) ; National Carbon Co. v. Western Shade Cloth Co., 93 F.2d 94, 35 U.S.P.Q. 
404 (7th Cir. 1937), cert. denied, 304 U.S. 570 (1938); Purdue Research Founda- 
tion v. Watson, 122 U.S.P.Q. 445 (D.D.C. 1958), aff’d, 265 F.2d 107, 120 U.S.P.Q. 
521 (D.C. Cir. 1959). 

8 General Electric v. Laco-Phillips Co. 233 Fed. 96 (2nd Cir. 1916); United 
Carbon Co. v. Carbon Black Research Foundation, Inc., 59 F. Supp. 384, 64 U.S.P.Q. 
366 (D. Mich. 1945). 
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used.® However, with respect to product-by-process claims, the courts uni- 
formly hold that only a product produced by the claim-designated process 
may be held to infringe the claim.’ There are some decisions which 
appear to construe product-by-process claims to cover a method of pro- 
duction slightly variant from that described in the patent.’ But these 
cases were dealing with situations where either the alleged infringing 
product was produced by a process differing in details which were no 
more than obvious equivalents for components of the claim-designated 
procedure or where the claim also contained objective description and, 
therefore, was not a true product-by-process claim. However, even this 
limited broadening of the monopoly would seem to be somewhat re- 
stricted today. In a recent federal district court case, the judge stated as 
a “Conclusion of Law” that: 


Where one has produced a composition of matter in which inven- 
tion rests over prior art compositions, and where it is not possible 
to find the characteristics which make it invention, except by re- 
ferring to the process by which the composition is produced, one 
is permitted to so claim his composition, but his protection is limited 
to compositions produced by his process referred to in the claims.” 
(Emphasis added.) 


Accordingly, it may be said that today a product-by-process claim 
entitles one to a monopoly only over the product produced by the very 
process set out in the claim. 


A. Some Rules Governing the Usage of Product-by-Process Claims 


Even though the original reason set forth for allowing a product-by- 
process claim was that a patentee’s right was not to be determined by 
limitations of the English language,'* it would seem that the narrow con- 
struction placed on product-by-process claims by the courts in infringe- 
ment suits do just this. Therefore, it would be to an applicant’s advantage, 
wherever possible, to obtain claims for a product by its objective physical 
and chemical characteristics rather than in terms of its process of produc- 
tion. A product-by-process claim is, however, an advantage to the in- 
ventor where it is impossible to otherwise define the product. 


® Marconi Wireless Tel. Co. of Am. v. DeForest Radio Tel. and Tel. Co. 261 
Fed. 393 (S.D.N.Y. 1919). 


10 See cases cited, supra note 7. 


11 Dunn Wire-Cut Lug Brick Co. v. Toronto Fire Clay Co., 259 Fed. 258 (6th Cir. 
1919) ; Hide-Ite Leather Co, v. Fiber Products Co., 226 Fed. 34, 36 (1st Cir. 1915). In 
the latter case the court held that if both objective descriptions and process were 
present the monopoly would not be limited to the process. 


12 Purdue Research Foundation v. Watson, supra note 7. 
13 Ex parte Painter, supra note 4. 
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Of course, to be entitled to a product-by-process claim one must be 
dealing with a new product. Even though the process utilized is new, 
it alone will not establish the patentability of the product.* On the other 
hand, it has been held that a disclosure of the process, even though no 
product be mentioned, is sufficient to preclude patentability of a prod- 
uct-by-process claim.’® Not only must both the product and process de- 
noted be novel, but the difference between the claimed product and the 
prior art products must be “unobvious.” 1¢ 


The courts and patent tribunals have from time to time attempted to 
set forth tests whereby products claimed by product-by-process claims 
may be patentably distinguished from prior art products. A great deal 
of confusion has accompanied these attempts, and to date no hard and 
fast rules have been set forth. The Court of Custom and Patent Appeals 
has stated that a product, even though superior and made by a new 
process, cannot be claimed by a product-by-process claim unless inspec- 
tion would reveal a difference between it and a prior art product.'7 A 
more recent view expressed by the Board of Appeals is contra, and holds 
that where it is impossible by inspection to tell how the claimed product 
differs from a prior art product, a product-by-process claim is of necessity 
to be used.18 


The courts at times have also said that there must be sufficient other 


description in the claim to distinguish the product from the prior art 
products apart from reference to the process of production.1® However, 
the contrary view, namely, that a method limitation may be used to 
distinguish the product, has been taken,” and would seem to be the better 
view. Actually the process limitation is not a feature which can dis- 


14Tdeal Roller & Mfg. Co. v. Sutherland Paper Co., 96 F.2d 675, 38 U.S.P.Q. 
101 (6th Cir. 1938) ; Trussell Mfg. Co. v. Wilson-Jones Co., 50 F.2d 1027, 10 U.S.P.Q. 
47 (2nd Cir. 1931) ; Jungersen v. Baden, 69 F. Supp. 922, 72 U.S.P.Q. 426 (S.D.N.Y. 
1947), aff'd, 166 F.2d 807, 76 U.S.P.Q. 488 (2nd Cir. 1948), aff'd, 335 U.S. 560 
(1948) ; Pfanstiehl Chemical Co. v. American Platinum Works, 135 F.2d 171, 57 
U.S.P.Q. 89 (3rd Cir. 1943) ; Ex parte Richardson, 17 U.S.P.Q. 558 (Pat. Off. Bd. 
App. 1933). 


15 Red River Refining Co. v. Sun Oil Co., 29 F. Supp. 636, 42 U.S.P.C. 520, 524 
(E.D. Pa. 1939), aff'd, 112 F.2d 575, 45 U.S.P.Q. 714 (3rd Cir. 1940). 


16 Jn re Brawn, 77 F.2d 362, 25 U.S.P.Q. 358 (C.C.P.A. 1935) ; Ex parte Goldsmith, 
4 U.S.P.Q. 38 (Pat. Off. Bd. App. 1929). In the latter case the product defined in 
the product-by-process claim differed from the prior art product only in “fineness and 
homogeneity” of its structure. The Board in holding the claims unpatentable said, 
“These qualities possess no novelty in conception and are only such as were always 
contemplated and to a considerable degree obtained.” 


17 In re Cole, 46 F.2d 575, 8 U.S.P.Q. 260 (C.C.P.A. 1931); In re Butler, 37 
F.2d 623, 4 U.S.P.Q. 342 (C.C.P.A. 1930). 


18 Ex parte Clayton, 47 U.S.P.Q. 45 (Pat. Off. Bd. App. 1940). 


19 Westinghouse Electric & Mfg. Co. v. Quackenbush, 53 F.2d 632, 11 U.S.P.Q. 44 
(6th Cir. 1931); United Carbon Co. v. Carbon Black Research Foundation, supra 
note 8; In re Moeller, 177 F.2d 565, 48 U.S.P.Q. 542 (C.C.P.A. 1941). 


20 In re Grupe, 48 F.2d 936, 9 U.S.P.Q. 255 (C.C.P.A. 1931). 
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tinguish over the prior art product but is rather a means of defining a 
product which in and of itself distinguishes over the prior art product. 
Since the product is presumptively incapable of definition apart from the 
process of its production, it would seem logical that the process is the 
only and proper way to denote the product, and must, of necessity, at the 
same time serve to distinguish the product from the prior art products. 
This line of thought has been impliedly affirmed in several Board of 
Appeals cases which have upheld the use of a claim which, without any 
other language, calls for the product of the process set forth in a preced- 
ing claim.*! This is in accord with present Patent Office practice. 


It has been said that the product should be incapable of manufacture by 
any process other than the one designated, in addition to being indefinable 
except by reference to the process of its manufacture.*? The process 
recited must have all its essential steps set forth in the claim®* without 
functional limitations™ or mere allusions to the manner of preparation.” 
Also, the process recited should be specific to the production of one prod- 
uct and not be a generic process for producing a variety of products.” 
The Board of Appeals has also said that an inspection of the product must 
reveal the process by which it was made,?’ but this is not thought to be 
applicable today.?8 


Besides these rules as to the form of the product-by-process claims, it 
is also important to consider the context within which they are presented, 
for if presented in improper context they may not be allowed by the 
Patent Office. Thus, if an applicant presents patentable product claims 
having no process limitations, then any product-by-process claims drawn 
to the same product are not patentable as no necessity exists.” However, 


21 Ex parte Pfenning, 65 U.S.P.Q. 577 (Pat. Off. Bd. App. 1945) ; Ex parte Lessig, 
57 U.S.P.Q. 129 (Pat. Off. Bd. App. 1943); Ex parte James 42 U.S.P.Q. 606 (Pat. 
Off. Bd. App. 1939). 

22 Ex parte Windaus, 15 U.S.P.Q. 45 (Pat. Off. Bd. App. 1931). 

23 General Electric v. Anraku, 10 F. Supp. 935, 25 U.S.P.Q. 209 (D. S. Calif. 
1935), aff'd, 80 F. 2d 958, 28 U.S.P.Q. 57 (9th Cir. 1935), cert. denied, 298 U.S. 678 
(1936) ; Ex parte Berkman, 90 U.S.P.Q. 398 (Pat. Off. Bd. App. 1950); Ex parte 
Green, 69 U.S.P.Q. 620 (Pat. Off. Bd. App. 1945). 

24 Ex parte Ekstedt, 13 U.S.P.Q. 302 (Pat. Off. Bd. App. 1931). 

25 In re Cone, 121 F.2d 470, 50 U.S.P.Q. 54 (C.C.P.A. 1941). 

26 Ex parte Epstein, 66 U.S.P.Q. 76 (Pat. Off. Bd. App. 1943). 


27 Ex parte Bannerman, 72 U.S.P.Q. 36 (Pat. Off. Bd. App. 1946); Ex parte 
Winkler, 33 U.S.P.Q. 420 (Pat. Off. Bd. App. 1936). 


28 For example, in the claiming of a new chemical composition of unknown 
structure by reference to the process of its manufacture it can hardly be said that 
an inspection of the claimed: product would indicate the method of its manufacture. 

29 In re Lifton, 189 F. 2d 261, 89 U.S.P.Q. 641 (C.C.P.A. 1951). In re Davis, 164 
F. 2d 626, 76 U.S.P.Q. 109 — 1947); Ex parte Fahrni, 117 U.S.P.Q. 199 
(Pat. Off. Bd. App. 1958); Ex parte Geiger, 92 U.S.P.Q. 382 (Pat. Off. Bd. App. 
1952); Ex parte Pedlow, supra note 6; Ex parte Hurd, 72 U.S.P.Q. 383 (Pat. Off. 
Bd. App. 1946) ; Ex parte Mac Arthur, 72 U.S.P.Q. 329 (Pat. Off. Bd. App. 1945) ; 
Ex parte Hempel, 55 U.S.P.Q. 429 (Pat. Off. Bd. App. 1942). In the case 
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applicant may originally present both types of claims and if those drawn 
without process limitations are found to define the inventive product 
inadequately then the product-by-process claims will be patentable.*° 
The language in the Manual of Patent Examining Procedure*! seems to 
indicate that if only product-by-process claims are presented, the burden 
is upon the applicant to show that the product cannot be otherwise de- 
fined, i.e., show necessity. This view appears unwarranted. The Dreyfus*? 
case, upon which the Manual relies, states that “appellants have not 
shown” and that “no reason is apparent why” the product could not have 
been described without reference to the process of its production. Since 
the claims were held unpatentable on other grounds, this is dictum and 
in view of the many cases contra** would seem an inadequate basis for 
the stringent rule set forth by the Manual. Accordingly, where an appli- 
cant admits an inability to define objectively, and the examiner can 
suggest no objective definition, product-by-process claims would seem 


proper. 


B. Construction Given Process Claim Language 


Because of the narrower scope given product-by-process claims by the 
courts in infringement suits, it is important for the attorney practicing 
before the Patent Office to know what claims are construed as product- 
by-process claims. The prosecuting patent attorney, to adequately pro- 
tect the inventor’s position, must try to avoid a product-by-process claim, 
using it only as a last resort. On first impression it might appear that 
there would be no problem as to the difference between an objective 
product claim and a subjective product-by-process claim. However, 
there are many forms of product claims that include language connoting 
processes that are not construed as true product-by-process claims. Prod- 
uct claims containing such “non-process” process words can be classified 
into three categories: First, composition claims that contain process 
words as descriptive of a constituent material whose characteristics are 
otherwise well known; second, claims wherein a process word, usually 


of In re Brown, supra note 6, the court held that the presentation of product claims 
without process limitations in a copending application precluded product-by-process 
claims and in Ex parte Scheckner, supra note 3, construed a past tense process word 
as a structural limitation and then held unpatentable a claim to the product setting 
forth the process in detail. 

80 Ex parte Serini, 68 U.S.P.Q. 282 (Pat. Off. Bd. App. 1944) ; Ex parte Lindsay, 
61 U.S.P.Q. 158 (Pat. Off. Bd. App. 1943); Ex parte Holz, 29 U.S.P.Q. 434 (Pat. 
Off. Bd. App. 1935). 

81U, S. Patent Orrice, Dept. of COMMERCE; MANUAL OF PATENT EXAMINING 
Procepure (hereinafter referred to as MANUAL) 706.03 (a) (2nd ed. 1953). 

82 In re Dreyfus, 75 F.2d 501, 24 U.S.P.Q. 463 (C.C.P.A. 1935). 

88 In re McKee, 95 F.2d 264, 37 U.S.P.Q. 209 (C.C.P.A. 1938) ; Ex parte Robinson, 
102 U.S.P.Q. 219 (Pat. Off. Bd. App. 1952); Ex parte Seymour, 7 U.S.P.Q. 149 
(Pat. Off. Bd. App. 1930); Ex parte Fesenmeier, 1922 Dec. Com. Pat. 18 (1922). 
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in the past tense, is used as being descriptive of a property or charac- 
teristic of the article being claimed; third, claims that, in addition to 
process limitations, contain sufficient other limitations, i.e., physical and 
chemical characteristics, so that the process limitations can be omitted 
with enough remaining to define the claimed product adequately. 

The first of these categories involves a claim to a product which in- 
cludes a material “A”, which is referred to by the process of making it. If 
material A is of known structural characteristics, it would appear that the 
process language is permissible and, also, that the claim would be describ- 
ing the overall product by its characteristics and not by the process by 
which it was made. Illustrative of this situation are the cases of Ex parte 
Heritage** and Ex parte Crosse**, decided by the Board of Appeals. In the 
former case, a claim to a composition of “feltable” fibers was objected to 
because the fibers were described in terms of the process by which they 
were made. The Board of Appeals held that since the fibers described had 
well-known structural characteristics, a designation of them by process 
terminology was adequate. In Ex parte Crosse the Board held that the 
word “extract” is sufficiently definitive to define a material so described. 

The second and most controversial category of these “non-process” 
process words arises where a process word, usually in the past tense, is 
thought to be definitive of a characteristic of the overall product claimed. 
For example, the word “frozen,” though descriptive of the process freez- 
ing, definitively describes an objective characteristic observable by in- 
spection of the product. The courts have held a variety of such words not 
to be process limitations; typical are: “intermixed” as descriptive of a 
composition of matter*®, “ground in place” as descriptive of the manner 
in which spark plug porcelain is fitted into its shell,’ and “pressfitted” as 
descriptive of a sheet metal structure.** In the case of Ex parte Davies*®® a 
claim describing a package spacer which denoted the members thereof as 
being “bent,” “spaced” and “brought together to form a. . . single 
curvature” was objected to as a product-by-process claim and the Board 
of Appeals held the limitations not to be method limitations. Certain of 
these “non-process” process adjectives have produced a good deal of 


34 89 U.S.P.Q. 445 (Pat. Off. Bd. App. 1950). 
35 53 U.S.P.Q. 266 (Pat. Off. Bd. App. 1941). 
36 National Battery Co. v. Richardson Co., 63 F.2d 289, 17 U.S.P.Q. 60 (6th Cir. 
1933). 
37 Ex parte Rabezzana, 4 U.S.P.Q. 430 (Pat. Off. Bd. App. 1930). 
38 Ex parte Wagner, 58 U.S.P.Q. 500 (Pat. Off. Bd. App. 1942). 
3960 U.S.P.Q. 499 (Pat. Off. Bd. App. 1943). The claim under discussion in its 
entirety reads : : : A e- ‘ 
Claim 7. A package spacer, comprising a straight flat strip of resilient spring 
material having laterally directed comb teeth on one edge thereof, said teeth 
being bent to U-shape about a straight line extending longitudinally with 
respect to the body of the strip and spaced therefrom and the ends of said 
strip being brought together to form a cylindrical band of single curvature. 





EDITORIAL NOTES 623 


conflict. The word “etched” has been interpreted as a non-process struc- 
tural limitation, but the decisions in General Electric Corp. v. Jewel 
Incandescent Lamp Co.** throw doubt on the prior interpretation by 
holding the phrase “frosted by etching” to encompass a process limitation. 
The word “welded” has been held to indicate a conventional connection 
and not to be a reference to the process of making the connection,*? but 
less than one year after making the decision the Board of Appeals held 
a reference to welding to preclude the patentability of the product claim 
in which it was included on the basis that it is a process limitation.** 
However, notwithstanding these conflicts revolving about specific words, 
numerous process words have been used in an adjective non-process sense 
and have been construed as defining the claimed product by its physical 
and chemical characteristics rather than in terms of the process by which 
it was made. 


The last category of these “non-process” process words deals with 
those claims where both structure and process limitations are present and 
the courts have termed either the structure itself sufficient to support a 
product claim or, in the alternative, have termed the process phraseology 
to be surplusage. The critical issue raised by this type of decision is 
whether these claims define the product by its physical and chemical 
characteristics or whether they only define it in terms of the process by 


which it is made and are, therefore, subject to narrower construction. 
Most decisions would seem to indicate that the claims are to be construed 
as product-by-process claims,** but occasionally there is a Board of Ap- 
peals decision wherein the language sustaining the patentability of the 
claims indicates they are not to be construed as product-by-process 
claims.4® No clear-cut decision on this issue appears to be available. 
Accordingly, it would not be detrimental to define a component part, if 
otherwise well known, by its process of manufacture or to use the so- 
called “adjective” process words. However, even these usages might 
risk the scope of protection obtained for the invention. It would also 
seem that the inclusion of process of manufacture terminology in a claim 
containing sufficient objective description should be definitely avoided. 


40 Ex parte Scheckner, supra note 3. The Commissioner stated, “An etched plate 
has certain well-known physical characteristics, and these characteristics are made 
clear and explicit by the use of the word ‘etched’ in defining them. (The claim) 
therefore, defines the article in terms of its structure and is not objectionable. 

41 47 F. Supp. 818, 55 U.S.P.Q. 474 (D.N.J. 1942), aff'd, 146 F. 2d 414, 64 U.S.P.Q. 
74 (3rd Cir. 1944), aff’d, 326 U.S. 242 (1945). 

42 Ex parte Nelson, 46 U.S.P.Q. 157 (Pat. Off. Bd. App. 1939). 

43 Ex parte Murray, 49 U.S.P.Q. 207 (Pat. Off. Bd. App. 1940). 

44 In re Moeller, 177 F. 2d 565, 48 U.S.P.Q. 542 (C.C.P.A. 1941); In re Grupe, 
supra note 20; Ex parte Levinson, 69 U.S.P.Q. 413 (Pat. Off. Bd. App. 1945). 

45 For example, Ex parte Hochman, 59 U.S.P.Q. 29 (Pat. Off. Bd. App. 1942) ; 
Ex parte Nast, 49 U.S.P.Q. 684 (Pat. Off. Bd. App. 1940). 
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III. Propuct-By-Process CLAIMS IN THE CHEMICAL ARTS 


The question of when product-by-process claims are to be used and 
what in fact they are, has been a particularly contentious aspect of Patent 
Office practice. As indicated by several recent Board of Appeals cases*é 
their usage has been the subject of considerable controversy in the chemi- 
cal practice. There are inherent differences in applying the patent statute 
to the chemical practice as distinguished from patent practice in general. 
This distinction is so substantial that there has developed a field of patent 
law that may well be termed “chemical patent law.” 47 The distinction has 
been adequately expressed in Naylor v. Alsop,** where the court stated: 


It should be borne in mind in considering the subject that reasoning 
by analogy in a complex field like chemistry is very much more 
restricted than in a simple field like mechanics. 


The following sections will be devoted exclusively to a discussion of 
the application of chemical patent law to product-by-process claims, 
namely, the problems of when and how to define a chemical product by a 
recitation of the steps of the process by which it is made. 


A. Defining the Chemical Product 


The characterization of a chemical product for patent purposes presents 
many pitfalls for the chemical-patent attorney. A poor choice of words 
can greatly affect the degree of protection afforded the invention, or even 
preclude its eventual maturing into a patent, by failing to meet the exact- 
ing and often divergent claim-drafting standards of the Patent Office. Of 
course, the mere fact that an inventor cannot present reaction equations 
and chemical structure*® with certainty because of incomplete knowledge 
of the reaction or its extreme complexity does not prevent a proper dis- 
closure; other methods besides equation and structure have been found to 
suffice. The courts®® have recognized two acceptable methods of defining 


46 Ex parte Brian, 118 U.S.P.Q. 242 (Pat. Off. Bd. App. 1958) ; Ex parte Davisson, 
U.S. Patent 2,895,876 (Pat. Off. Bd. App. 1958). 

47 For example see: THomMas, CHEMICAL INVENTIONS AND CHEMICAL PATENTS 
(1950) ; RossMAN, THE Law oF PATENTS For CHEMisTs (2d ed. 1934). 

48 168 Fed. 911, 919 (8th Cir. 1909). 


49 A chemical structure is an abstracted picture of the atoms comprising a chemical 
compound and their spatial relationship. The structure represents merely a con- 
clusion, although educated, derived by skilled chemists from interpreting data repre- 
senting physical and chemical characteristics of the compound or composition under 
consideration. 

50 Graham v. Jules Montenier, Inc., 123 F. Supp. 634, 103 U.S.P.Q. 24 (N.D. IIl. 
1954). The pitfalls and difficulties of characterizing a chemical material are clearly 
illustrated by the Graham case wherein the investor tried to use both of the methods 
of definition indicated, but the court concluded that he was incorrect in his descrip- 
tion by either approach. 





EDITORIAL NOTES 625 


a chemical material: (1) a complete and correct structure or (2) a de- 
tailed description of how the substance can be made. 

The case most often referred to, permitting a chemical product to be 
defined by its process of manufacture is Ex parte Fesenmeier™, wherein 
Assistant Commissioner Kinnan stated: 


The rule against allowing claims for a product defined by the steps 
of the process of producing it is well enough settled, and the objec- 
tions to the violation of the rule are material and should not be 
lightly disregarded. Where it is possible to define a product by its 
characteristics, the practice is clearly settled that this should be done. 
Where, however, the product is novel and involved invention and 
cannot be defined except by the steps of the process involved in its 
creation, there are cases holding that such a claim may be allowed, 
and it has been sustained by a court.*!* 


The doctrine of treating product-by-process claims as an exception to 
the general rule has been recognized by courts in chemical as well as 
other patent cases.°? 

Chemical product-by-process claims were permitted in Ex parte Gaz- 
dik,®* which involved a product containing vulcanized rubber strongly 
adhered to cotton, since the inventors were not aware of what structural 
change actually took place during the pretreatment stage. A “heat ex- 
change pebble consisting of alumina” was permitted by the Patent Office 
to be defined in terms of the method by which it was produced, where the 
applicant admitted that he was not aware of what took place during the 
process of manufacture.** Other examples of chemical products that were 
not considered objectionable, when defined by their process of manufac- 
ture in the absence of other satisfactory method of definition, were vita- 
min E concentrate,®* enzyme tenderized casing material," glass filters,®7 
coating materials,®* cellulose funicular bodies,®® ceramic products, 
cooked meat,* and friable, explosion-expanded cacao bean.® 


51 Ex parte Fesenmeier, supra note 33. 

51a Jd. at 19. 

52 In re Brown, supra note 6. 

53 Ex parte Gazdik, 57 U.S.P.Q. 128 (Pat. Off. Bd. App. 1942). 

54 Ex parte Robinson, supra note 33. 

55 Ex parte Andrews, 51 U.S.P.Q. 389 (Pat. Off. Bd. App. 1941). 

56 Ex parte Ramsbottom, 58 U.S.P.Q. 90 (Pat. Off. Bd. App. 1942). 

57 Ex parte Rolph, 63 U.S.P.Q. 100 (Pat. Off. Bd. App. 1944). 

58 Ex parte Clayton, supra note 18. 

59 Ex parte Charch, 102 U.S.P.Q. 363 (Pat. Off. Bd. App. 1953). 

60 Ex parte Harter, 57 U.S.P.Q. 283 (Pat. Off. Bd. App. 1942). 

61 In re McKee, supra note 33. 

62 Ex parte Plews, 53 U.S.P.Q. 179 (Pat. Off. Bd. App. 1941) ; see also Purdue Re- 
search Foundation v, Watson, 122 U.S.P.Q. 445 (D.D.C. 1958), aff’d, 265 F.2d 107, 
120 U.S.P.Q. 521 (D.C. Cir. 1959). 
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The necessity for defining a chemical composition of unknown struc- 
ture by its process of preparation does not enable one to obtain a product- 
by-process claim involving a method of synthesizing an old chemical 
compound of unknown structure, even though the old process of making 
the product is different from the process recited in the claims. In Coch- 
rane v. Badische** the Supreme Court stated: 


It was an old article, while a new process for producing it was 
patentable, the product itself could not be patented. . . . 


The Assistant Commissioner in Ex parte Fesenmeier suggested that if 
the product is old, patentable subject matter, if any, is the novel process, 
and the claims should be drawn in the form of process claims. Thus, 
claims to a product produced by a novel process are not patentable as 
such, regardless of the fact that it was the first time the chemical material 
had been produced “artificially.” 

In Ex parte Soday* the Board of Appeals held that on those occasions 
when chemical products can properly be characterized in terms of the 
process of producing them, said process should recite all the necessary 
steps to obtain the product. The claim is indefinite unless all essential 
process steps are recited with particularity, including conditions regarded 
as critical, such as time and temperature,® subjection of meat to smoke 
and high humidity,®* and separating and drying.** In the Booth Fish- 
eries®® case, the court considered the process employed to describe the 
product as so functional that the court concluded that the claim in ques- 
tion was, in reality, a process claim merely masquerading as a product 
claim. The general test of a satisfactory product-by-process claim is 
whether the process is described in such terms as to enable persons to 
produce the product. However, in a chemical case the Board of Appeals 


63 Cochrane v. Badische Anilin & Soda Fabrik, 111 U.S. 293, 311 (1884); See 
also Ex parte Windaus, supra note 22. 

64 Ex parte Soday, U. S. Patent 2319271, abstracted as case No. 79, 24 J. Par. 
Orr. Soc. 875 (1942). 

65 Ex parte Green, supra note 23; Ex parte Hurd, supra note 29. 

66 In re McKee, supra note 33, at 211. The invention was directed to “ham which is 
thoroughly cooked having a distinctive combination of flavor and tenderness” the 
desirable characteristics being the result of subjecting the ham to the combined 
simultaneous action of heat and smoke in a humid atmosphere for a relatively longer 
period than is usual for cooking ham. The court agreed that the examiner correctly 
concluded that the critical factors which brought about the improvement in flavor 
and increased tenderness in the product were (a) high temperature (b) high humidity 
and (c) smoke, and since all of the claims did not include these factors, the invention 
was not properly defined. 

67 Ex parte Berkman, 90 U.S.P.Q. 398 (Pat. Off. Bd. App. 1950). 


68 Booth Fisheries Corp. v. General Foods Corp., 48 F. Supp. 313, 56 U.S.P.Q. 13 
(D. Del. 1942). 

69 General Electric Co. v. Anraku, 10 F. Supp. 935, 25 U.S.P.Q. 309 (D. S. Calif. 
1935). 
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held that “all” steps of producing the product need not be recited in the 
claims, but only those that are critical in its production.” 

Chemical structure and product-by-process as ways of definition are 
not true alternatives in the sense that the inventor or attorney may employ 
one technique or the other at random. 

The Patent Office steadfastly maintains that if the correct molecular 
or structural formula of a chemical material is known the chemical must 
be so defined. This proposition is illustrated by Ex parte Hurd™ where 
an applicant, knowing the chemical formula and in fact defining the 
chemical product in that manner (claim 1), also attempted to define the 
product in terms of the process of producing same. The Board of Appeals 
refused the product- by-process claims because it was possible to accu- 
rately define the product by its chemical formula. In Ex parte Geiger™ 
the Board of Appeals refused to allow claims wherein one of the ingre- 
dients was defined in terms of an “alcohol soluble condensation product 
of a natural cyclic terpene and ordinary phenol” when it was apparent 
from the specification that the product was simply 1-8 bis (parahydro- 
xyphenyl) menthane, a material whose chemical structural formula was 
well known. 

The courts have not always insisted that the chemical product be 
defined in terms of its correct molecular or structural formula, if avail- 
able. Early decisions* indicate that chemical compounds were considered 
acceptable when defined in terms of an empirical formula when the claims 
also included reference to some distinguishing characteristic, even though 
the molecular or structural formula were known by the applicant and 
disclosed in the specification. For example, the invention in Mauer v. 


70 Ex parte Neumann, 72 U.S.P.Q. 520 (Pat. Off. Bd. App. 1947). 
71 Ex parte Hurd, supra note 29. 


7292 U.S.P.Q. 382 (Pat. Off. Bd. App. 1952). The Board of Appeals also em- 
phasized the point that it must be “clear from the record,” that the product can be de- 
fined without reference to the process for preparing it. The specification of the 
Geiger application stated that he “believes” that the product he uses is the cis 1-8 bis 
(parahydroxyphenyl) menthane. This indefiniteness might have justified product-by- 
process terminology but, in order to overcome the objection that the claims were 
based on an “insufficient disclosure,” Geiger filed an affidavit by a chemist that pre- 
sented experimental data and proved to the satisfaction of the examiner that the 
product “believed” to be cis 1-8 bis (parahydroxyphenyl) menthane was actually said 
compound. See also Ex parte Clifton, 90 U.S.P.Q. 114 (Pat. Off. Bd. App. 1949) 
where the examiner rejected a claim reciting an ingredient as the “product of re- 
action between tin and sulfamic acid produced by electrolyzing a tin anode in an 
aqueous solution of sulfamic acid.” The examiner said that “if the ingredient is 
tin sulfamate it should be so recited. It is thought that a compound of tin and sul- 
famic acid is tin sulfamate.” The Board of Appeals refused to sustain the examiner’s 
rejection on the ground that solubility characteristics indicate it is “very questionable” 
whether the tin compound is tin sulfamate. 

73 Mauer v. Dickerson, 113 Fed. 870 (3rd Cir. 1902). See also Parke-Davis & 
Co. v. H. K. Mulford & Co., 196 Fed. 496 (2nd Cir. 1912) wherein a claim to 
adrenaline, recited in terms of its empirical formula as having an alkaline reaction 
and possessing the physiological characteristics and properties of the suprarenal 
glands, was upheld. 
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Dickinson" related to a new pharmaceutical product know commercially 
as “Phenacetine” (The “P” of APC),”5 and chemically referred to in the 
court decision as para-acetamidophenetol. The patent was directed to a 
single claim: 


The product herein described, which has the following characteris- 
tics: It crystallizes in white leaves, melting at 135° centigrade; not 
coloring on addition of acids or alkalies; is little soluble in cold water, 
more so in hot water; easy soluble in alcohol, ether, chloroform or 
benzole; is without taste; and has the general composition 
C1oH130.N. 


The court stated"* that the product had been adequately defined to the 
extent “that it can readily be recognized aside from the process for mak- 
ing it.” Today it is unlikely that the Patent Office would permit such a 
claim since the structural formula was known; even if it were not known, 
it is doubtful that such a claim would be permissible. 

In the chemical arts the doctrine of permitting product-by-process 
claims where the product cannot otherwise be defined has become more 
than just a permissive exception. In fact, in many chemical cases a prod- 
uct-by-process claim is required even though the inventor presents claims 
in terms of numerous chemical and physical properties. Such a situation 
often occurs where a new substance is a reaction product of two or more 
old substances and the structural formula of the new final product is 
uncertain. Most often defined in such a manner are new organic com- 
pounds of uncertain structural formulae. Defining a new chemical com- 
pound as being the reaction product of A and B, A and B being well 
known, avoids writing the claims in terms of a structure which may be 
incorrect. Defining the new organic compound solely by percentages of 
component elements or by empirical formula precludes a definitive iden- 
tification of the compound in question, because of the virtually limitless 
number of variations in which the carbon, hydrogen, and other elemental 
atoms may combine. 

Moreover, there are always some physical and chemical characteristics 
available to the skilled chemist to help define the product. Properties 
inherent in the product that can legitimately be termed chemical and 
physical are nearly always available to the inventor. The inventor’s labo- 
ratory notebook invariably contains data to the effect that his creation is 
a certain color, crystalline, melts at x° C., is soluble in some solvents, not 
soluble in others and has the ability to react with certain materials but 
has no affinity for others. 


74 Supra note 73. 
75 Witson, THE AMERICAN Druc INDEX 309 (1956). 
76 Mauer v. Dickerson, 113 Fed. 870, 874 (3rd Cir. 1902). 
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At present, the Patent Office does not usually consider” the recitation 
of these physical and chemical properties as adequately defining the inven- 
tion in accordance with 35 USC § 112 (1958). In Ex parte Serini,”® where 
the inventor conceded that “the constitution of the new compounds is 
not yet known,” the Board of Appeals insisted that the new chemical 
product be claimed as a reaction product, i.e., in a product-by-process 
claim. Thus, in the chemical arts a new product may be claimed by its 
complete structure if such is known, and if the complete structure is not 
known, the claim to the product will usually be required to be in terms 
of its process of manufacture. One reason for this practice is that the 
properties of the product could conceivably be inclusive of scores of 
materials that the inventor had never conceived. Moreover, the Board 
of Appeals thought it unlikely that the public would be able to tell, by 
examining the random choice of physical and chemical characteristics 
recited in the claims, whether they were infringing the patent.”® The 
accuracy of this observation of the Board of Appeals was recently em- 
phasized by a federal district court in a case involving two giants of the 
chemical industry.8° The court conceded that the identification of a 
patented chemical product defined in terms of its physical and chemical 
characteristics is a “difficult matter” and concluded that this “difficulty” 
established the necessary good cause for the defendant’s request for in- 


spection under F.R.C.P. 34.81 


B. Recent Chemical Product Claims Allowed by the Patent Office 


The patent examiners in seventy-odd divisions of the Patent Office have 
slowly evolved “unwritten rules” concerning the necessary form and 
substance of a claim for conformance with the requirement that the 
inventor shall particularly point out and distinctly claim the subject 
matter of his invention or discovery. The fact that examiners face 
different problems with respect to the particular field of invention for 
which they are responsible, has led some examiners to adopt, “uncon- 
sciously,” rules which are not acceptable to some other examiners.®? This 
difference in the attitudes of examiners is markedly illustrated in defining 
new chemical materials. Some chemical examining divisions are adamant 
in insisting that chemical and physical characteristics are wholly in- 
adequate;* whereas other examiners, due to the exigencies of defining 


77 Examiner’s Answer, paper No. 11, Ex parte Davisson, supra note 46. 

78 Ex parte Serini, supra note 30. 

79 Ex parte Fisher, 73 U.S.P.Q. 189 (Pat. Off. Bd. App. 1946). 

80F. I. DuPont De Nemours & Co. v. Phillips Petroleum Co., 123 U.S.P.Q. 
124 (D. Del. 1959). 

81 Fep. R. Civ. P. 34. 

82 THomAs, CHEMICAL INVENTIONS AND CHEMICAL PaTENTs 303 (1950). 

83 Ex parte Davisson, supra note 46. 
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chemical materials in their particular art, are not reluctant to permit the 
chemical material to be defined in terms of distinctive physical and 
chemical properties. The advent of microbiologically derived sub- 
stances possessing antibiotic characteristics** and the problems inherent 
in defining a material of this nature have resulted in several patents where- 
in the active substance is defined in terms of physical and chemical 
characteristics. For example, ustilagic acid, a new product prepared from 
the organism ustilago zeae and effective against a wide range of bacteria 
and fungi, is claimed*® in terms of its solubility in various alcohols, oils 
and blood serum, its melting point and its characteristic absorption bands 
in the infra-red region of the spectrum. The well-known antibiotic sub- 
stance, aureomycin,®* is defined merely in terms of its reactions with 
acids, the elements of which it is made, differential solubilities, refractive 
index and infra-red absorbtion spectra. 

New antibiotic agents obtained from a species of Actinomyces*’ and 
prepared from purified ustilagic acids** are defined in a similar manner. 
The single claim in the patent directed to vitamin By2,°° the substance 
obtained by the cultivation of suitable strains of the microorganism 
Streptomyces griseus in suitable culture mediums reads as follows: 


The compound vitamin B,2, an organic substance containing cobalt, 
together with carbon, nitrogen, hydrogen, oxygen and phosphorous, 
said compound being red crystalline substance soluble in water, 
methyl and ethyl alcohol and phenol, and insoluble in acetone, ether 
and chloroform and exhibiting strong absorption maxima at about 
2780°A, 3610°A, and 5500°A and an LLD activity of about 11,000,- 
000 LLD units per milligram. 


Some examiners in fields handling chemical products other than those 
related to metabolic products of the growth of bacteria and fungi have 
also permitted claims characterizing a chemical material in terms of physi- 
cal and chemical properties. Polymers,® extracts of leaves and pods,®* 


84 U.S. Patent 2698843 (column 1, page 1) 
During the past few years a number of metabolic products of the growth of bac- 
teria and fungi have been isolated and found to possess valuable therapeutic 
and chemical properties. Among these are the now well-known antibiotic 
substances such as penicillin, streptomycin, aureomycin, etc. 


85 U. S. Patent 2698843. 
86 U. S. Patent 2482055. 
87 U. S. Patent 2633445. 
88 U. S. Patent 2701794. 
89 U. S. Patent 2563794. 


90U. S. Patent 2816883. “Solid polyethylene,” a new macromolecular polymer of 
ethylene was defined in terms of amorphous content, melting point, frequency of side 
chains, tensile strength, relative viscosity and density. 


91 U. S. Patent 2350295. This patent was directed to extracts of senna-leaves which 
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growth-promoting substances recoverable from human (breast) milk®? 
and asphaltic materials® are illustrative of what could possibly be termed 
a “liberal” interpretation of the patent statute requiring an inventor to 
particularly point out and distinctly claim his invention. 

Apart from the examples cited above, until recently, it was thought in 
many chemical divisions of the U. S. Patent Office that a new chemical 
product must be defined either by its structure, or if this is unknown, by 
its process of manufacture. The patents referred to above represent a 
trend away from the policy of forcing chemical inventors into product- 
by-process claims. This trend may eventually achieve wide recognition. 
However, before the trend can be properly evaluated it is necessary to 
look at the various technical developments which permitted this trend 
away from compulsive use of product-by-process terminology. 


IV. THe New ANALYTICAL TECHNIQUES AS APPLIED 
To CHEMICAL Propuct CLAIMS 


The claims allowed involving physical and chemical characteristics 
make reference to several analytical measurements of characteristics which 
have received wide recognition in chemical fields only in the past few 
decades. It was inevitable that these sophisticated techniques would bring 
about a change in attitude toward claiming of chemical products. 

The foundation for the systematic identification of organic compounds 
was laid by Mulliken® in 1904. A relatively recent treatise on the sub- 
ject is by Shriner and Fuson.** The successful identification of a chemical 
product depends upon careful observation and the ability to make correct 
deductions from such observations. 

A preliminary examination to determine the identity of the new chemi- 
cal product involves the observation of the material’s fundamental physi- 
cal state; whether it is solid or liquid, and what is its color and odor. The 
color of the material is valuable in determining the presence or absence of 
chromophoric functional groups.*” In the same manner, different chemi- 


possess mild laxative properties, the extracts being defined in terms of the percentage 
of carbon, hydrogen and aglucone, solubility data, color and what resulted upon acid 
cleavage and oxidation. 

92 U. S. Patent 2786051. 


93 U. S. Patent 2455709. An asphaltic material defined in terms of three properties : 
specific gravity, softening point and penetration. 

94“The specifications shall conclude with one or more claims particularly pointing 
out and distinctly claiming the subject matter which the applicant regards as his 
invention.” 35 U.S.C. § 112 (1958). 

95 MULLIKAN, THE IDENTIFICATION OF PurE OrcANIC ComPouNDs (1904). 


96 SHRINER & Fuson, THE SYSTEMATIC IDENTIFICATION OF ORGANIC CoMPOUNDS 
(3rd ed. 1948). 


®7 A chromophore is a structural arrangement of atoms common to organic sub- 
stances that possess color. Groups possessing the property include the nitro-, azo-, 
quinoid-, and C:CH.CO- radicals. See HackH, CHEMicat Dictionary 199 (1944). 
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cals possess distinctive odors;%* alcohols have odors different from those of 
esters; phenols from amines; aldehydes from ketones; etc. Other con- 
ventional determinations performed by the chemist in order to distin- 
guish his chemical product involve an ignition test,®® melting point’ 
(solid), boiling point’ (liquid), and specific gravity.’ Still other 
properties useful in characterizing the chemical entity are the index of 
refraction’, optical rotation’, molecular weight’, specific tests for 
the presence of various elements!, solubility’®’, classification tests,°* and 
the preparation of derivatives. After exhaustive testing and the exami- 
nation of chemical literature, the chemist, from the evidence that he has 
accumulated, is generally able to make an educated guess as to the 
structural formula of the chemical product. This “guess,” no matter how 
educated, is not totally conclusive, for the properties deduced from the 
above tests, though they might serve to identify the compound, con- 
cededly do not “fingerprint” it, i.e., uniquely differentiate it from all 
other compounds known or to be known. 


Because of the complex nature of the chemical products of today, the 
determination of physical constants (such as refractive index, melting or 
boiling points, or even elemental analysis, solubility or molecular weight 
determinations) no longer satisfies the chemist. The present-day chemist 
has, in cooperative effort with the physicist, evolved a new branch of 


98 SuRINER & FuSON, op. cit. supra note 154, at 17, 18. 


99 The ignition test consists of heating over a low flame, in a porcelain crucible, a 
specific amount of the material. See SHrinerR & Fuson, op. cit. supra note 154 at 18. 

100 Melting points can be determined by placing the powdered material in a thin- 
walled capillary tube (1 mm, in dia.) which is fastened by means of a rubber band 
to the mecury bulb of a thermometer, the thermometer is then inserted into a beaker 
of cottonseed oil which is heated by a low flame and the melting point range (the 
temperatures at which the chemical material starts to melt and when it is entirely 
liquid) are recorded. See SHRINER & FusoN, op. cit. supra note 154 at 19, 20. 

101 A distillation apparatus wherein the temperature of the vapors of the boiling 
materials is observed. See SHRINER & FuSON op. cit. supra note 154 at 24, 25. 

102 See SHRINER & FusoN of. cit. supra note 4, at 32, 33. 

103 Instruments conventionally employed to determine the refractive index of a 
liquid are the Pulfrich, immersion, Abbe and Nichols refractometers. See SHRINER 
& Fuson op. cit. supra note 154 at 40-46. 

104 See SHRINER & FusoN op. cit. supra note 154 at 47-49 for detailed instructions 
on the use of the Polarimeter. 

105 65 Berichte 865 (1932). 

106 See SHRINER & FusoN op. cit. supra note 154 at 52-57. 

107 The procedure to determine solubility is relatively simple. A certain amount of 
the solid is placed in a test tube, a specific amount of the solvent is added and then 
the tube vigorously shook. See SHRINER & Fuson op. cit. supra note 154 at 58-82. 

108 Classification reagents are available to determine whether the chemical product 
is a halogen, acid, alcohol, amine, aldehyde, ketone, aromatic hydrocarbon, ether, 
ester, nitrocompound, phenol and whether saturated or unsaturated. See SHRINER & 
Fuson op. cit. supra note 154 at 83-151. 

109 See SHRINER & FusoN op. cit. supra note 154 at 152-276 for a detailed descrip- 
tion of the selection and preparation of derivatives. 
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analysis which is commonly called “instrumental analysis.” 14° One of the 
favorite analytical instruments of the contemporary chemist is the 
spectrophotometer. Infra-red spectroscopy™* has found wide application 
in the characterization of chemical products. Most organic compounds 
yield distinctive infra-red spectra and such spectra are used to determine 
the presence or absence of functional groups such as hydroxyl, amino, 
keto-, aldehydo-, ester-carbonyl, carboxyl and monosubstituted amide. 
Distinctive bands found in a infra-red spectra are recognized as represent- 
ing particular structural groupings, such as cyclopropyl, cyclobutyl, 
cyclopental and cyclohexyl rings. For many chemical materials, the most 
characteristic portion of absorptive spectrometric curves lies in the ultra- 
violet’? regions in so far as structural elucidation work is concerned. 
Other chemical materials respond to the visible and Raman spectra.1!* The 
arrangements of the various units of which crystals, solids and liquids are 
composed are clearly revealed by the diffraction of x-rays, while the mo- 
lecular structure of gases is determined by electron diffraction..* The 
x-ray diffraction technique is an excellent means of identification of a 
chemical product, since the unique x-ray spectra is recorded on a photo- 
graphic plate, and, in addition, a comparison can be easily made with the 
“picture” of other chemicals in order to distinguish the substances from 
each other. Whereas the diffraction of x-rays can be considered as truly 
“fingerprinting” a chemical material, the absorption spectra, although it is 
used extensively to obtain information concerning the constitution of 
chemical substances," is not a “fingerprint.” It can of course be used to 
identify the material in the same sense as does melting point or refractive 
index. However, even with spectral data the identity is merely indicated, 
but not conclusively and uniquely established, because two entirely differ- 
ent chemical materials are capable of yielding absorption spectra which 
cannot be distinguished from each other.1* Thus, the data to be gained 
from the new instrumental analyses must be differentiated as “finger- 


110 For a discussion of instrumental analysis see Barnes, Symposium on Purity and 
Identity of Compounds, 20 ANALYTICAL CHEMISTRY 95 (1948). 

111 See Peck, Characterizations of Organic Compounds. 24 ANALYTICAL CHEMISTRY 
116 (1952). Gore, Infra-red Spectroscopy, 24 ANALYTICAL CHEMistRY 8 (1952). 

112 See Levy & Wendt, Microbiology and a Standard Format for Infra-Red 
Absorption Spectra in Antibiotic Patent Applications, 37 J. Par. Orr. Soc. 855 (1955). 
DaNIELs, OUTLINES oF PuysicaL CHEMISTRY 75-83 (1948). Rosenbaum, Ultraviolet 
Absorption Spectroscopy, 24 ANALYTICAL CHEMISTRY 14 (1952). 

118 DANIELS, op. cit. supra note 112, ch. 19, 20. 

114 DANIELS, op. cit. supra note 112, at 83-86. 

115 ApvANCES IN ENzyMoLocy 269 (1944) ; Bropz, CHemicat Spectroscopy (1943) ; 
2 Gmuman, Orcanic CHemistry 774 (1943); HEILMEYER, SPECTROPHOTOMETRY IN 
MepictneE (1943); MULLER, QUANTITATIVE BroLocicaL Specrroscopy (1939). 

1166 Inp. Enc. Cuem., Anal. Ed. 348 (1934) ; Miyake, Iwasaki & Takewaki, Pro- 
duction of Tertiomycin A by Streptomyces Albireticuli, 12 J. Antrstotics, Ser. A 59 
( el ; BELLAMY, THE INFRA-RED SPECTRA OF COMPLEX MOLECULES 224-226 (2nd Ed. 
1958). 
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printing” or “identifying.” A “fingerprint” is unique for any given com- 
pound and cannot be duplicated by that of any other, while “identifying” 
characteristics are presumptively capable of being possessed by two or 
more compounds. 


A. Ex parte Davisson™' 


In the recent Davisson case the inventor had isolated a new micro- 
organism, Streptomyces catenulae, and developed a process by which 
a new biologically active substance named catenulin could be produced. 
Catenulin is an antibiotic material. Claims'’® were presented which 
defined the antibiotic solely in terms of physical and chemical characteris- 
tics. These included antimicrobial activity,’ stability in acid and alka- 
line media, qualitative elemental analysis, solubility, salt formation (i.e., 
ability to perform a certain reaction), optical rotation and quantitative 
elemental analysis of a second salt of that being claimed, certain physical 
properties of the crystal of a third salt of that being claimed, ultra-violet 
absorption and the absence of any characteristic infra-red absorption. The 
claims were rejected “as indefinite and failing to point out the alleged 
invention” on the basis that “the paucity of data” made it impossible for 
the applicant to claim catenulin without reference to the process of 
making it. The examiner considered that the properties presented could 
not serve as a “fingerprint” of the claimed compound, that antimicrobial 
activity was not an adequate means by which to differentiate antibiotics 
and that the absence of characteristic infra-red absorption bands was 
indicative of a family of compounds. Applicant contended that the recita- 
tion of so many physical and chemical characteristics served to identify 
and “fingerprint” the compound, that it was a practical impossibility that 
any other compound, known or to be discovered, could bear all those 


117 Ex parte Davisson, U. S. Patent 2,895,876 (Pat. Off. Bd. App. 1958). This 
decision first became available to the public on July 21, 1959, with the issuance of 
the patent. 

118 Claim 6: 

A new biologically active substance identified as catenulin, which is specifically 
effective against gram-positive and gram-negative microorganisms and molds, 
relatively stable in both acid and alkaline media, contains only the elements 
carbon, hydrogen, nitrogen and oxygen, is soluble in water and not readily 
flushed therefrom into organic solvent systems, readily forms salts of low 
water-solubility with arylazosulfonic acid dyes at about p™® 5 to 8, as a 
sulfate salt analyzes about 31.53% by weight carbon, 6.07% hydrogen, 7.92% 
nitrogen and 28.11% sulfate and has the optical rotation [a]p?5=+51.9° (1% 
in water), forms a crystalline helienthate salt, consisting of fine red-brown 
needles, which does not melt below 300°C. but darkens slightly at above 240°C., 
shows only end absorption in the ultraviolet region of the spectrum, and in 
the infra-red region shows no characteristic sharp bands. 

119On the usage of effect against micro-organisms, sometimes referred to as 
bacterial spectrum, as a physical or chemical characteristic, see U.S. Patents 2698843 
(claim 3), 2273196 (claim 14), and 2482055 (claim 1). On why this spectrum is not 
considered functional, and therefore lacking in patentable import, see MANUAL 
706.03 (c); Ex parte Zimpel, 716 O. G. Pat. Off. 265 (Pat. Off. Bd. App. 1956). 
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properties set forth in the claim, and that the absence of any characteristic 
infra-red bands is “every bit as characteristic of the new material as the 
specific peaks of others.” 

The Board of Appeals affirmed the rejection of the claim as indefinite 
and failing to properly point out the invention, Examiner-In-Chief Dun- 
combe stating: 


With the present form of claims there is no way of knowing when a 
sufficient number of characteristics has been recited to insure that 
the claims read only upon the particular compound. . . . There is 
an acceptable way open . . . for defining the compound, namely, by 
the process of making it. 


The applicants in a request for reconsideration’ (citing several pat- 
ents? with similar claims) pointed out among other things that nothing 
was wrong with the form of their claims and that the sufficiency of the 
number of characteristics was precisely the issue for the Board of Appeals 
to decide. The Board of Appeals in reply to this request,!?? stated that 
the arguments were not persuasive and “that what was done during the 
prosecution of other applications for patent is not controlling here.” 


Thus, the Board of Appeals interpreted the section of the statute!** 
requiring the claims to particularly and distinctly point out the invention, 
to require the language of the claims to uniquely define that being claimed 
so that it could be identified apart from all “. . . presently known or to 
be discovered.” The Board of Appeals based this decision on the ground 
that one who discovers a new substance but not its structure has not given 
the world as much as one who does both, and therefore is not entitled to 
as broad a monopoly (patent) as the latter. The narrower monopoly is 
to be given in the form of a product-by-process claim. 


B. Ex parte Brian'** 


On precisely the same day that the Davisson case!*® was decided, the 
Board of Appeals handed down a decision concerning the well-known 
plant-growth stiraulant, gibberellic acid. 


120 U. S. Patent 2895876 (Paper No. 25, filed June 26, 1958). 

121 Applicants cited U.S.P. Nos. 2,273,196; 2,816,883 ; 2,482,055 ; 2,701,794 ; 2,633,445 ; 
2,698,843; 2,563,794; 2,350,295; 2,603,663; 2,784,189; 2,786,051; and 2,455,709 as ex- 
emplary of patents including claims of the same form. 

122 U. S. Patent 2,895,876 (Paper No. 26, Pat. Off. Bd. App. 1958). 

123 35 U.S.C. § 112 (1958). 

124 Ex parte Brian, 118 U.S.P.Q. 242 (Pat. Off. Bd. App. 1958). U. S. Patent No. 
2,842,051. 

125 See notes 117-123 and accompanying text supra. Both the Brian and Davisson 
cases were decided May 27, 1958. 
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The claims!” to the new organic compound defined the plant growth 
material produced by a metabolic process solely in terms of physical and 
chemical characteristics. The properties recited in the claims were 


126 Claim 6 is sufficiently representative and is reproduced as follows: 


6. Gibberellic acid compounds having the formula 
COOX 
CsH»O, ¢OY 
OZ 


said acid being characterized by the following properties : 


Molecular formula, C»H2Oc 
Melting point, 233-235° C. (vigorous gas evolution) 
Optical rotation, [a]p” +83° (c., 0.51 in methanol) 
Monomethy] ester : 

Melting point, 209-210° C. 

Optical rotation, [a]p“ +75° (c., 0.5 in ethanol) 
p-Bromophenacy] ester : 

Melting point, 218-219° C. 

Hydrolysis with boiling mineral acid—1 mole carbon dioxide evolved 
Acetyl derivative : 

Melting point, 233-234° C. (dec.) 

Optical rotation, [a]p” +152° (c., 0.5 in ethanol) 
Methy!] acetyl gibberellate : 

Melting point, 180-181° C. 

Optical rotation, [a]p* +150° (c., 0.4 in ethanol) 


Absorption bands in the infra-red region of the spectrum when suspended in 


the form of a “Nujol” mull at the following frequencies expressed in reciprocal 
centimeters : 


Absorption Absorption 
© 55% and 45%-54% 
| above 


3,460 
1,752 
1,191 


and wherein X is selected from the group consisting of hydrogen, alkali metal, 
alkaline earth metal, lower alkyl, phenyl, hydroxyethyl, and para-bromo-phenacyl, 
— wherein Y and Z are each selected from the group consisting of hydrogen, 
an 


as 


where R is selected from the group consisting of lower alkyl, and phenyl. 
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empirical formula, melting point, optical rotation, observation of what 
occurs upon hydrolysis with boiling mineral acid and a distinctive infra- 
red absorption spectrum. The claims were rejected as failing to ade- 
quately define the invention. The examiner contended that defining the 
gibberellic acid, the structural formula being admittedly unknown, by its 
empirical formula and several physical and chemical characteristics, 
including the infra-red absorption spectrum, was not adequate to “un- 
equivocally establish the identity of the chemical product,” and moreover, 
that the technique of identifying a chemical product by its infra-red 
absorption spectrum has “limitation and shortcomings.” The examiner 
was of the opinion that if the structural formula of a chemical product is 
unknown the applicant has no recourse but to claim the chemical material 
by a detailed description of how it is produced. In so far as infra-red 
absorption spectrum and the chemical and physical characteristics recited 
in the claims were concerned, the examiner felt that this data at most was 
merely used to help identify a compound and was inadequate to “finger- 
print” the acid properly. Applicants’ controversion of the rejection con- 
sisted of referring to numerous patents (all dealing with materials pro- 
duced by a metabolic process) which contained claims defining the 
chemical product in a manner similar (infra-red spectra, physical and 
chemical properties, empirical formula) to the claims in issue. The appli- 
cants further insisted that the standards suggested by the examiner to 
properly define a chemical product deviated from accepted Patent Office 
practice. 

After carefully considering the arguments presented, the Board of 
Appeals, although conceding that generally a chemical product should be 
defined by either of the two methods, refused to sustain the rejection of 
the product claims as failing to properly define the invention, on the 
grounds that to reject the claims would “upset such a long established 
practice in the particular art under consideration.” 1°7 


C. A Comparison 





The Brian and the Davisson cases were decided the same day, by the 
same tribunal and involved the same type of chemical product, a metabolic 
fermentation product. In each of the cases the structure of the chemical 
material was admittedly unknown and the respective applicants attempted 
to define the chemical product strictly in terms of assorted physical and 
chemical characteristics. Whereas catenulin was defined in terms of qual- 
itative elemental analysis, the empirical formula of gibberellic acid was 
recited. Both cases utilized melting point and optical rotation as a tech- 
nique of identification; however, in the Brian case these determinations 


127 Supra note 124, at 245. 
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were conducted on the acid per se and on other claimed derivatives; 
whereas the above properties recited in the Davisson claims were those of 
catenulin derivatives or salts which were not the subject of the claimed 
invention. In each case, the absorption pattern in the infra-red region of 
the spectrum was investigated. Catenulin failed to exhibit characteristic 
sharp bands such as those possessed by gibberellic acid. 

However, it is not apparent from the opinions that these possible dis- 
tinctions concerning the physical and chemical characteristics recited 
were instrumental in persuading the Board of Appeals to allow the Brian 
claims while holding that the Davisson claims failed to “point out” the 
invention. 


The most readily perceptible basis of the Board of Appeals’ holding in 
the Brian case was the prior issuance of numerous patents dealing with 
similar subject matter and identifying the chemical product in the same 
manner as the case in issue. In the Davisson case, the implication of the 
Board of Appeals’ holding was that since applicants could have resorted 
to an acceptable method of defining the chemical material, product-by- 
process, it would, accordingly, refuse to determine the number and kind 
of physical and chemical characteristics required to adequately define the 
invention. This same rationale, had they decided to sustain the examiner’s 
rejection, was available to the Board of Appeals in the Brian case. 


In both the Davisson and Brian cases, the briefs for applicants discussed 
the ability of the infra-red spectrum to fully identify and fingerprint a 
chemical product in cases where the exact structural formula had not been 
ascertained. The tenor of the discussion in both cases concerned the 
efficacy of infra-red absorption spectra to “unequivocally” define the 
chemical material. Since the Board of Appeals permitted gibberellic acid, 
which exhibited characteristic infra-red absorption spectra, to be defined 
in terms of its physical and chemical characteristics, and refused to allow 
catenulin, which failed to exhibit characteristic sharp bands in the infra- 
red region of the spectrum, to be defined in the same manner, one might 
accordingly postulate that the critical factor in both cases was the ability 
of a chemical material to conform to a distinctive infra-red spectrum. 
Therefore, the rule apparently illustrated by both cases is that a chemical 
product of unknown structure may be properly defined in either of two 
ways: (1) by reference to the process used in making the product or 
(2) by the recitation of a sufficient number of chemical and physical 
characteristics, including well-defined infra-red absorption spectra ex- 
hibiting characteristic sharp bands. The soundness of this rule is ques- 
tionable. Rather than defining a chemical material of unknown structure 
by a distinctively unique “fingerprinting” device (e.g., product-by- 
process), an applicant is afforded the alternative of defining the material 
in terms of characteristics, including infra-red absorption spectra which 
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merely help identify the chemical material. For example, as indicated 
previously, it is not inconceivable that two entirely different chemical 
materials may yield virtually the same infra-red pattern. 

It must be noted that, although questionable, Ex parte Brian was ob- 
viously carefully considered by the Board of Appeals. Moreover, in so 
far as the three membered Board of Appeals which determined the Ex 
parte Brian and Ex parte Davisson cases included a common member, 
Mr. Wolffe, the Board of Appeals in Ex parte Brian was probably aware of 
the supposedly inconsistent result reached by that tribunal the same day 
in Ex parte Davisson. 

Although Ex parte Brian is “law” in the Patent Office and presumably 
“good law” it is the writers’ opinion that the examining staff will not 
construe the decision as an affirmation of the antiquated doctrine that 
claims may define a chemical product in terms of physical and chemical 
characteristics. It is believed the case will be interpreted to signify merely 
an additional exception to the practice of defining a chemical material by 
its structural formula, based on the particular facts of that case. 

Further, the expectation is that since the Brian case will be acknowl- 
edged as an “exception to the rule” it will accordingly be strictly con- 
strued and applied as has been the product-by-process exception. The 
examiners in the Patent Office will, presumably, continue to adhere to the 
doctrine that if the structural formula of a chemical product is not known, 
the most satisfactory criterion for definition of the chemical product is 
the process of how it is produced. Physical and chemical characteristics 
will continue to be regarded as less certain in identifying the chemical 
product than the process of producing the material unless the applicant 
submits analytical data that correspond to the allowed claims of Ex parte 
Brian “on all fours.” 

The questions might logically be asked, why the Board of Appeals has 
permitted this “less definitive,” equivocal device for defining a chemical 
material and why chemical attorneys and inventors are reluctant to define 
a chemical product in terms of the method of its production. This reluc- 
tance revolves around the relatively limited monopoly afforded by prod- 
uct-by-process claims; a patentee defining a chemical product by physical 
and chemical characteristics dominates the product no matter how it is 
produced. 

Although prophecy is hazardous in this area, the writers foresee a trend 
which will eventually permit applicants to claim a chemical product of 
unknown structure in terms of various physical and chemical characteris- 
tics, the kind and number of characteristics to be dependent upon the 
state of development of the analytical techniques available at the time. 
Each succeeding liberalization will, at first, like the Brian case, be strictly 
construed but nevertheless serve as a basis for the next liberalization. 
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Product-by-process terminology will not always be insisted upon. 
Moreover, in the future, it is conceivable that the characteristics recited 
in the Brian case, will be considered wholly inadequate to properly define 
a chemical material. This appraisal is possible simply because chemical 
products considered adequately defined by physical and chemical charac- 
teristics fifty years ago (e.g., phenacetine) are not now regarded as com- 
plying with the patent statutes. 


V. SUMMARY AND CONCLUSIONS 


Except in the chemical arts, a claim to a product must be in terms of 
the product’s objective physical and chemical characteristics; but where 
these are unknown or impossible to express, a claim may define a product 
in terms of the process by which it is made. This product-by-process 
exception is to be distinguished from the use of process terminology as 
descriptive of a state of being. In product-by-process claims, the recited 
process usually must be set forth in greater detail than would be necessary 
in a comparable claim to the process because it is necessary for the claim 
to “fingerprint” a product rather than a class of products. 

Though the rationale behind the product-by-process exception is that 
an inventor should not be limited in his lawful right by the limitations 
of the English language, the courts have done just this, for they have 
construed product-by-process claims to cover the product only if made 
by the process set forth, rather than however made, as is the case with 
all other product claims. 

In the chemical arts, products have been defined by their chemical 
structure and if that was unknown, by product-by-process claims. Physi- 
cal and chemical characteristics have been frowned upon since they present 
mostly the same problems as product-by-process claims, namely, difficulty 
in initial patentability search and the difficulty of determining what 
actually is the claimed subject matter. However, with the development 
of new and more advanced chemical analytical techniques and the 
exigencies of the new commercially-significant biological-metabolite art, 
examiners have begun to more frequently allow claims to chemical prod- 
ucts in terms of physical and chemical characteristics. 

In the Davisson and Brian cases, the Board of Appeals was confronted 
with the issue of the patentability of such claims. In the former case the 
applicant was required to resort to the less protective product-by-process 
claim. In the latter, the applicant was permitted to use a claim defin- 
ing the product in terms of physical and chemical characteristics. The 
only readily apparent material difference between the two cases was that 
in the former the product exhibited no sharp characteristics of infra-red 
absorption bands while the compound of the latter case did. This basis, if 
it was, in fact, the one that controlled the Board of Appeals, seems un- 
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sound. Infra-red is a definite help in identification, but cannot be said to 
uniquely denote, i.e., “fingerprint,” any chemical product, for it is entirely 
likely that two different chemical products might exhibit the same infra- 
red absorption. However, for the present time, at least, Ex parte Brian 
must be viewed as controlling in the Patent Office, and any applicant 
who has discovered a new chemical compound but does not know its 
structure and who can write a claim employing the same analytical tech- 
niques as employed in the Brian case will undoubtedly be able to avoid 
the narrower product-by-process claim. 

Physical and chemical characteristics, however, are not, as the language 
of some old decisions would seem to indicate, an alternative to claiming 
chemical products in terms of their chemical structure. Rather, claims in 
terms of physical and chemical characteristics will take their place, for the 
present, beside product-by-process claims as a strictly construed exception 
to the general rule in the chemical arts that a new product must be 
claimed in terms of its structure. Only the future will tell whether Ex 
parte Brian is an idiosyncrasy of the law, as apparently was the fifty year 
old Phenacetine case, or whether Ex parte Brian is the signal of a trend 
in the chemical arts which will eventually lead to an abandonment of the 
product-by-process claim. 

Recent (Dec. 1959) Patent Office practice’® has held that the recitation 
of a few chemical and physical properties (such as solubility in certain 
solvents, empirical analysis and hydrolysis products) fails to identify 
applicants’ composition so as to distinguish it from the prior art or to 
clearly delineate a composition which may be positively identified by a 
chemist to the exclusion of other products. The Patent Office has re- 
iterated its position that a chemical product may be defined by its struc- 
tural formula or, where that is not possible, by a complete recital of the 
process by which it is produced. If the latter is employed, physical and 
chemical characteristics are required to be recited neither in the claims 
nor in the specification. The Patent Office has further acknowledged that 
Ex parte Brian permits one other type of chemical product claim which 
includes a rather “complete” description of physical and chemical prop- 
erties together with the infra-red spectra of such compound. The Patent 
Office in holding that claims were indefinite and that they failed to prop- 
erly point out the invention, stated that the claims in question failed to 
meet the requirements provided by the Ex parte Brian exception. Thus, 
the Ex parte Brian exception is given strict construction in current Patent 
Office practice and, as a rule, if chemical structure is unknown, the appli- 
cant is forced to resort to product-by-process claims. 


128 Personal observation of the authors. 






CASE NOTES 


LiaBitiry UNDER THE FEDERAL FALSE CLaims Act OF FRAUDULENT PARTY 
iv FHA Loan Transaction—United States v. Veneziale, 268 F.2d 504 
(3d Cir. 1959). 


In 1863 Congress passed the False Claims Act,* the culmination of a 
series of sensational investigations into the sale of provisions and muni- 
tions to the War Department during the Civil War. Testimony before 
Congress painted a sordid picture of how the United States had been 
billed for non-existent or worthless goods, charged exorbitant prices 
for goods delivered, and generally robbed in purchasing the necessities of 
war. In final anguish the investigating Committee cried out: 


Worse than traitors in arms are the men who pretend loyalty to 
the flag and feast and fatten on the misfortunes of the nation while 
patriot blood is crimsoning the plains of the south and bodies of 
their countrymen are mouldering in the dust.° 


Congress responded with immediate legislation broad enough in scope 
and adequately suited to the times to “stop the plundering of the public 
treasury” ° and “provide protection against those who would cheat the 
United States.” 4 

Unfortunately, cheating the United States has not gone out of style 
and nearly a century later the government is trying to relimber this 
unwieldy antique to combat the multifarious frauds which have arisen 
out of government loan transactions. Yet with all its archaic infirmities 
the False Claims Act may still be the government’s best civil remedy for 
recovering damages and forfeitures when the burdens of proof militate 
against successful criminal prosecutions. The liquidated damage provision 
of the act is particularly important in the loan guarantee field, for the 
difficulty of proving specific ascertainable damages in these transactions 
renders useless ordinary common law actions for deceit or breach of 
contract. 

Government loan guarantee programs make up a substantial part of 
the government’s financial dealings with its citizens, if tax collection, 
which is subject to separate civil fraud remedies is excluded, eclipsing 
such governmental activities as civil procurement, land transactions and 
property disposal. A by-no-means exhaustive list includes loan guarantees 
made by the Export-Import Bank; insurance of housing loans by the 
Housing and Home Finance Administration; mortgage insurance by the 


a48 Stat. 1246 (1934), as amended, 12 U.S.C. §§ 1702-1706 (1958); 24 C.F.R. 
§§ 200.140-202.13 (1959) ; discussed infra. 


> H. R. Rep. No. 50, 37th Cong., 3d Sess. 47 (1863). 
¢ Conc. GLoseE, 37th Cong. 3d Sess. 952 (1863). 
4 Td. at 958. 


[ 642 ] 
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Federal Housing Administration; loan guarantees to veterans by the 
Veterans Administration; defense loan guarantees by the Department 
of the Treasury; and loans from the Commodity Credit Corporation and 
many similar farm support programs. Yet the government rarely, if 
ever, enters into the loan guarantee field when commercial credit is 
available fully to supply the needs which would be served by the govern- 
ment guarantees. 

A claim against the United States arises where the demand for pay- 
ment is made directly upon a government agency or official. However, 
in its vast regulatory and spending programs the government frequently 
does not deal directly with those who seek payments which ultimately 
will be borne by the federal treasury. In many cases the government 
deals with the claimant only through an elaborate structure of administra- 
tion established for a particular program. Courts in all cases have to 
consider what relationship between the government and the claimant 
is necessary to bring a false or fraudulent claim within the prohibitions 
of the act. Unfortunately, much has been misunderstood by both litigants 
and courts as to the actual, usually complex, operations of these various 
programs. All this, added to the problems of interpreting and applying 
a statute to activities never contemplated by the enacting legislators, has 
made the cases into exercises in hair-splitting. 

In 1958 the Supreme Court heard together three cases under the act 
involving frauds perpetrated upon both the FHA and the Commodity 
Credit Corporation—United States v. McNinch.° Its decision, not entirely 
consistent with the realities of the commercial world, reflected antago- 
nism toward any broad use of the False Claims Act as a catch-all for 
frauds perpetrated in government loan guarantee programs. More recent- 
ly, in the principal case, United States v. Veneziale, the Third Circuit 
Court of Appeals, previously in perfect agreement with the Supreme 
Court on the scope of the False Claims Act (having anticipated the 
McNinch holding in an identical case) indicated its unwillingness to 
carry McNinch any further than necessary in restricting the applicability 
of the False Claims Act, and herein lies the significance of the case. 


A. Facts in United States v. V eneziale 


Appellee, a home builder, caused innocent prospective purchasers to 
make application for a bank loan for home improvements, when it 
was in fact wanted and the proceeds were used to purchase real prop- 
erty from appellee. The fraudulent application induced the Federal 
Housing Administration to insure the loan under its Title 1 Home Repair 
and Improvement Program.’ Upon default by the innocent borrower, the 
FHA was required to indemnify the lending bank. Under the provisions 


© 138 F. Supp. 711 (E.D.S.C. Pal a he 242 F. 2d 359 (4th Cir. 1957), aff'd in 
part and rev'd in part, 356 U.S. 595 (1958). 

148 Stat. 1246 (1934), as amended, 12 U.S.C. §§ 1702-1706 (1958); 24 C.F.R. 
$§ 200.140-202.13 (1959). 
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of the False Claims Act? the United States demanded double damages 
plus the statutory forfeiture of $2,000. The trial court held for appellee 
and ruled that the fraudulent obtaining of a pledge of the government’s 
credit was not within the statute even though the government had to pay 
a substantial sum under its guarantee. Held, reversed; demand on the 
government for indemnification by a lending bank after default on an 
FHA insured loan fraudulently obtained engenders liability under the 
False Claims Act for the person whose fraud caused the loan to be made. 


B. The Federal False Claims Act 


The Federal False Claims Act proscribes the making or causing to be 
made to any person or officer in the civil or military service of the 
United States of any claim upon or against the Government of the United 
States, known to the person making it or causing it to be made to be 
false, fictitious, or fraudulent.* In civil actions for penalties under the 
act the courts have carefully confined the scope of the provisions to their 
literal terms for many reasons. The act incorporates liability provisions 
of a criminal statute* and is “drastically penal.”*® Further, insofar as it 
preserves the informer action, it is construed with utmost strictness.® 
Courts have frequently stated that it is more appropriate for the govern- 
ment to seek redress for injury caused by fraud through common law 
remedies or specific statutory remedies enacted for the maintenance of 
individual government programs rather than to use the False Claims Act 
as a catch-all for every kind of fraud practiced on the government.’ 


2 Rev. Strat. § 3490 (1875), as amended, 31 U.S.C. § 231 (1958) which reads in 
part as follows: 


Any person . . . who shall make or cause to be made, or present or cause to 
be presented, for payment or approval to or by any person or officer in the 
civil, military, or naval service of the United States any claim upon or against 
the government of the United States, or any department or officer thereof, 
knowing such claim to be false, fictitious or fraudulent . . . shall forfeit and 
pay to the United States the sum of $2,000, and in addition, double the amount 
of damages which the United States may have sustained by reason of the 
doing or committing of such act, together with the costs of suit; and such 
forfeiture and damages shall be sued for in the same suit. 

3 Ibid. 

4 Originally Congress put both criminal and civil sanctions in the same statute, 12 
Stat. 696 (1863). By the Revised Statutes of 1875 the civil sanctions were codified 
as § 3490 while the criminal provisions were separately enacted as § 5438 (now 18 
U.S.C. § 287 (1958)). Section 3490 permitted the government to recover forfeitures 
and damages for those acts prohibited by § 5438, i.e., submission of false or fraudulent 
claims against the government of the United States. 

5 United States ex rel. Brensilber v. Bausch & Lomb Optical Co., 131 F.2d 545 
(2d Cir. 1942), aff'd, 320 U.S. 711 (1943); United States v. Shapliegh, 54 F. 126 
(8th Cir. 1893). 

6 United States ex rel. Brensilber v. Bausch & Lomb Optical Co., supra note 5. 

7 United States v. McNinch, 138 F. Supp. 711 (E.D.S.C. 1956), aff'd, 242 F.2d 
359 (4th Cir. 1957), aff'd in part and rev'd in part, 356 U.S. 595 (1958); United 
States v. Tieger, 138 F. Supp. 709 (D. N.J. 1954), aff'd, 234 F.2d 589 (3d Cir. 1956), 
cert. denied, 352 U.S. 941 (1956); United States v. Cochran, 235 F.2d 131 (5th Cir. 
1956), cert. denied, 352 U.S. 941 (1956) ; on the right of a sovereign to sue as plain- 
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C. Issues in United States v. V eneziale 


The key problems presented in the instant case involve (1) the mean- 
ing of the word claim and, (2) the extent to which persons who are not 
the recipients of direct benefits from the government may yet be in- 
culpated under the act. The conception of a claim against the govern- 
ment normally connotes a demand of some matter as of right made by 
one person to do or forbear to do some act or thing as a matter of duty.® 
As used in this act the word “claim” has undergone further definition. 
It must be a right asserted against the government based on the govern- 
ment’s own liability to the claimant.? A fraudulent bid even though 
successful in obtaining a government contract may not itself be a claim 
under the statute."° But once a contract is secured by fraud every de- 
mand made thereunder is a “false claim.” 4 An actual demand must be 
made in some form on the government.’ It is not enough that the ac- 
cused is engaged in conduct which if allowed to continue would ripen 
into demands.'* The statute does not apply to the prosecution of claims 
before a tribunal like the Court of Claims.44 The demand must be for 
a transfer of money or property by the government.’ Deceit in the 


tiff for common law torts, see United States v. Silliman, 167 F.2d 607, 610 (3d Cir.), 
cert. denied, 335 U.S. 825 (1948); United States v. Cotton, 52 U.S. (11 How.) 229 
(1850) ; on the common law action of deceit lying for false statements as to the 
credit eligibility of mu see Paisley v. Freeman, 3 Term. Rep. 51, 100 Eng. 


Rep. 450 (K.B. 1789 

8 United States v. Cohn, 270 U.S. 339, 345 (1926). 

9 Ibid. 

10 United States v. Farina, 153 F. Supp. 819 (D.N.J. 1957). Here the collusive 
bid would have resulted in the government expending less in payment of the under- 
taking proposed by the bid. Compare with United States ex rel. Marcus v. Hess, 317 
U.S. 537 (1943), discussed, infra. 

11 Dimmick v. United States, 116 F. 825 (9th Cir. 1902), cert. denied, 189 U.S. 
509 (1902); United States ex rel. Brensilber v. Bausch & Lomb Optical Co., supra 
note 5. 

12 Kuzrock v. United States, 1 F.2d 209 (8th Cir. 1924), where an internal revenue 
agent presented fraudulent expense statements for approval by his superior; United 
States v. Gardner, 73 F. Supp. 644 (N.D. Ala. 1947), where defendant submitted bills 
to the manager of a federal housing project for gas not actually delivered to the 
project and where the manager himself with knowledge of the falsity of the alleged 
deliveries caused the federal housing authorities to make payment thereon; United 
States v. United States Cartridge Co., 198 F.2d 456 (8th Cir. 1952), cert. denied, 
345 U.S. 910 (1953), where an ammunition manufacturer presented vouchers for pay- 
ment for ammunition he knew did not comply with the government’s contractual 
specifications. 

13 Cahill vy. Curtiss Wright Corp., 57 F. Supp. 614 (W.D. Ky. 1944), where 
defendant fraudulently incurred increased costs on a cost-plus government contract 
for the purpose of increasing its profits but no demand for payment had as yet been 
presented to the government; Hillgrove v. Wright Aeronautical Corp., 146 F.2d 621 
(6th Cir. 1945), where defendant knowingly used defective parts in the manufacture 
of engines for the United States but were there was no evidence that the transaction 
had resulted in fraudulent demands for payment. 

14 United States v. Moore, 3 MacArthur 226 (S. Ct. D.C. 1877). 


15 Evans v. United States, 11 F.2d 37 (4th Cir. 1926), where statements were made 
in a demand for a refund of federal taxes; United States v. Cohn, supra note 8; 
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activity is an essential element to an action under the act.!¢ 

In United States ex rel. Marcus v. Hess* a municipality prepared plans 
and cost estimates for public works projects to be undertaken by the 
municipality and submitted them to the Public Works Administration in 
application for grants of federal funds. The PWA responded with an 
offer of money to cover 30 to 45 per cent of the actual costs of the 
various projects, but not to exceed a specified sum. When the offer 
was accepted by the municipality, a contract was entered into which 
provided among other things for the establishment of a construction 
account at a local bank where both municipal and federal funds were 
to be deposited. Payments could be made from this fund by the munici- 
pality on any legitimate project cost without prior PWA approval. PWA 
grants were to be paid into this account in four installments, but the 
municipality could pay the contractors before it had any money on 
hand from the PWA, and all the contractors had to be paid in full before 
the final increment of the PWA grant would be paid to the municipality.” 

The defendants by intricate collusion submitted fraudulent bids and 
obtained the construction contracts for all of the projects. As the work 
progressed, the defendants made several sworn applications to the munici- 
pality for payments on all of the projects. The municipality used these 
applications to formulate its own statements of estimated costs which 
upon submission to the PWA became the basis for the partial grants made 
by the government.’® 

When the fraud was discovered the government suspended pay- 
ments and brought suit under the False Claims Act. The district court? 
held for the government and awarded double damages and $2,000 for 
feitures for each of the 56 separate PWA projects, including forfeitures 
for eight projects for which no payments had been made by the govern- 
ment.*1 The court of appeals construed the act strictly regarding the 


United States v. McNinch, supra note 7. Compare these cases with Olson v. Mellon, 
4 F. Supp. 947 (W.D. Pa. 1933), aff'd sub nom, United States ex rel. Knight v. 
Mellon, 71 F.2d 1021 (3d Cir. 1934), cert. denied, 293 U.S. 615 (1934), where it was 
held that no false claim had been made by one who filed a false federal income tax 
return seeking a lesser tax liability. But see United States ex rel. Rodriguez v. Weekly 
Publications, Inc., 68 F. Supp. 767 (S.D. N.Y. 1946), where a magazine publisher 
received a second-class mailing permit on fraudulent representations made to post office 
officials thereby enabling him to mail his magazine at lower rates than were properly 
chargeable. The court held that these statements were false claims and further that 
to be within the False Claims Act a claim need not necessarily be for money or prop- 
erty. The continued authoritative effect of the court’s holding is highly questionable, 
however, in light of the contrary view taken by the Supreme Court in United States v. 
McNinch, supra note 7, discussed infra. 

16 United States ex rel. Brensilber v. Bausch & Lomb Optical Co., supra note 5. 

17 41 F. Supp. 197 (W.D. Pa. 1941), reversed, 127 F.2d 233 (3d Cir. 1942), reversed, 
317 U.S. 537 (1943). 


18 Record p. 157; Brief for Respondents, pp. 10, 11, United States ex rel. Marcus 
v. Hess, 317 U.S. 537 (1943). 


19 Brief for Respondents, supra note 18 at 10. 
20 Note 17 supra. 
21 41 F. Supp. at 216. 
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informer provisions with extreme disfavor. It held that the defendants 
could have made no claims against the United States since at no time 
did they have a right to demand money from the United States; the 
municipality was the only party who promised to pay the defendants and 
where the municipality obtained the funds to pay was immaterial. 
The Supreme Court refused to “accept either the interpretive approach 
or the actual decision” of the court of appeals and reinstated the judg- 
ment of the district court,”* holding that the act should be construed 
with utmost strictness, but the intent of Congress, to reach any person 
who would cheat the United States without regard to whether that 
person had direct contractual relations with the government, must be 
followed. It is to be noted that the claims to which liability was attached 
were not presented directly to the United States, but to the municipality, 
and payment by the federal government was not a condition of liability. 
The judgment of the district court which was affirmed included the 
forfeitures imposed on eight projects for which no payments had been 
made by the government. On petition for rehearing the defendants 
specifically called the attention of the Court to the circumstances sur- 
rounding these eight projects;”* nevertheless, the petition was denied.” 


D. Title I of the National Housing Act 


Preliminary to any consideration of the reach of the False Claims Act 
in connection with the following cases, applications for FHA insured 
loans and claims for government credit insurance must be placed in 
proper context. For this purpose a brief summary of Title I insurance 
procedures is appropriate. 

Under Title I of the National Housing Act®® the Federal Housing 
Commissioner is empowered to insure qualified lending institutions against 
losses sustained as a result of loans made by them for the purpose of 
financing repairs and improvements of real property. An approved 
lending institution is given a contract of insurance under which the FHA 
agrees generally to indemnify the insured bank against losses sustained by 
it up to an aggregate amount equal to 10 per cent of the total sums 
advanced by the bank in all eligible loans reported to the FHA for 
insurance. In other words a bank may and invariable does obtain full re- 
covery on losses on individual insured loans so long as the aggregate of 
losses does not exceed 10 per cent of the amount of all the insured loans 
made by the bank.?7 A borrower desiring to obtain a Title I loan makes 


-— - f Bh ee OF ok see ee ee ee ew 
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22 127 F.2d at 237. 

23 317 U.S. at 541. 

24 Petition for Rehearing, p. 15, United States ex rel. Marcus v. Hess, 317 U.S. 
537 (1943). 

25 318 U.S. 799 (1943). 

26 48 Stat. 1246 (1934), as amended, 12 U.S.C. §§ 1702-1706 (1958). 

27 Since the enactment of the Housing Act of 1954 (68 Stat. 590, 12 U.S.C. 
§ 1703(a) (1958) ) only 90% of the loss suffered on an individual loan transaction may 
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application to the lending institution, either directly or through con- 
tractors, on an FHA form which provides for submission of facts as to 
the nature of the work to be done, the ownership of the property, and the 
borrower’s credit status. The entire transaction insofar as the FHA is 
concerned is the responsibility of the lending institution holding the con- 
tract of insurance and the determination as to the eligibility of such 
loan for insurance, the approval of the borrower’s credit and all other 
details of the transaction are handled by the lending institution, without 
prior examination or approval of the transaction by the FHA. Property 
Improvement Loans are primarily character loans, and the credit stand- 
ing and credit instrument of the borrower are of primary importance. 
If after a loan is made a lending institution which has acted in good faith 
discovers any material misstatement by the borrower, contractor or others, 
the eligibility of the loan for insurance is not affected.?® The discovery, 
however, must be promptly reported to the Commissioner.” 


E. Significant FHA-False Claims Act Cases 


There are three significant cases with respect to the False Claims 
Act and the FHA Title I program. In United States v. Cochran® de- 
fendant obtained Title I financing for home repairs by knowingly 
misrepresenting his own obligations and debts to various banks. The 
banks submitted the loans to the FHA for insurance, which was granted. 
The defendant defaulted on none of the loans and in fact repaid all of the 
installments as they came due, and the banks made no demands on the 
FHA for reimbursement. The defendant was convicted in criminal pro- 
ceedings under a specific FHA criminal fraud statute for making false 
statements to the government.*! The government next brought a civil 
suit under the False Claims Act to recover the statutory forfeitures. The 
court held for the defendant and in rejecting the government’s position 
emphasized its disapproval of the False Claims Act as a catch-all 
statute purportedly announcing a general declaration against fraud and 
overreaching. The court contrasted the language of the criminal fraud 
statute and the civil False Claims Act as follows: The criminal statute 
specifically makes an offense the making of false statements for the 
purpose of obtaining any loan from any bank with the intent that such 
loan be offered to the Federal Housing Administration for :nsurance, 
whereas, to bring a case within the False Claims Act it is necessary to 
show that a “claim” has been presented against the United States or 


be indemnified by FHA. This provision was added so as to instill “a measure of self- 
interest on the part of the lender in each loan in an amount sufficient to induce more 
careful lending operations.” (H.R. Rep. No. 2271, 83d Cong., 2d Sess. 64 (1954) ). 


28 But see Citizens National Trust & Savings Bank of Los Angeles v. United States, 
166 F. Supp. 410 (S.D. Cal. 1958), aff'd, 270 F.2d 128 (9th Cir. 1959). 

29 Note 26 supra; 24 C. F. R. §§ 200.140-202.13 (1959). 

80 235 F.2d 131, (5th Cir. 1956), cert. denied, 352 U.S. 941 (1956). 

8118 U.S.C. § 1010 (1958). 
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against its property.*1* The three judge court of appeals was not unani- 
mous in its decision that no claim had been made against government prop- 
erty. The dissenting judge stated that credit insurance constituted 
intangible property and when, as in this case, the fraud was discovered 
after the government had approved the loan for insurance but before 
default, the government should not be forced to wait until the borrower 
defaulted on the loan and caused the lending bank to make a further 
claim on the government.*? 

The leading case to date in this area is United States v. McNinch** 
where defendant home repairmen submitted to FHA approved banks 
fraudulent loan applications which misrepresented the credit standing and 
financial eligibility of various homeowners with whom the defendants 
had contracted to make home repairs. The homeowners were entirely 
unaware of the misrepresentations. The banks, relying on the false ap- 
plications and credit reports, made the loans as requested and submitted 
them to the FHA for insurance pursuant to Title I of the National Hous- 
ing Act. The FHA acknowledged the loans for insurance. When the 
fraud was discovered, the government prosecuted and the defendants were 
convicted of violating 18 U.S.C. § 1010 by making false statements 
for the purpose of obtaining FHA insured loans. Immediately the de- 
fendants repurchased all of the outstanding FHA insured loans and 
mortgages which were the subject of the misrepresentations and assigned 
them to a bank for collection, presumably in an attempt to avoid default 
on the loans and subsequent civil liability under the False Claims Act. 

When the government did bring suit under the False Claims Act 
the district court dismissed the complaint,** ruling that it had failed to 
set out a claim within the civil False Claims Act since there had been 
no default on the loans and hence no demand for reimbursement made 
on the United States. It seemed “quite obvious” to the court that a 
credit application directed to a bank was not a “claim upon or against 
the Government of the United States.” The judgment of the district 
court was affirmed by the court of appeals which specified that the im- 
portant question was whether claims made against the FHA were claims 
made against the “Government of the United States, or any department or 
officer thereof.” It answered this in the negative. Almost as an after- 
thought the court stated that obtaining a guaranty of a loan was not the 
same as making a claim within the meaning of the act.** 

The Supreme Court reversed the decision below in part. It ruled that 
an agency like the FHA and federal corporations such as the Com- 
modity Credit Corporation were the “Government of the United States” 
within the meaning of the False Claims Act.** The government made 

31a 235 F.2d at 134. 

82 Ibid. 


33 Supra note 7. 

84 138 F. Supp. at 713. 
35 242 F.2d at 364. 

36 356 U.S. at 598. 
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a strong argument that even if the statute be construed to cover only 
claims for “money or property,” claims for government credit insurance 
were within the statutory purview since such claims were for govern- 


ment “property.” 


In our highly developed commercial economy the credit of the 
Government no less than that of private parties, represents a 
valuable property interest and only under the narrowest of con- 
ceptual views can that credit be delegated to a status less than that 
of the Government’s tangible assets. The insurance which the 
Federal Housing Administration is authorized to provide—and which 
commits the Government’s credit—is manifestly of substantial value, 
both to the borrower who seeks his loan on the basis of eligibility 
for such insurance and to the lending institution whose loan 1s 
ultimately insured. In its private forms such insurance is a well- 
recognized item of commerce and constitutes a valuable and en- 
forceable property right . . . some 15 billion dollars of credit life 
insurance alone, covering one-half of the outstanding consumer 
credit being in force at the end of 1955 .... If anything, a govern- 
ment loan guaranty has added value since the risk undertaken by the 
United States is premised upon an unwillingness of private interests 
to hazard their resources on comparable terms.*? 


The Court did not accept this argument; Mr. Justice Douglas dissented 
strongly.** The majority stated that a claim for government credit 
insurance was not a demand for a transfer of “money or property” within 
the meaning of the act, and thus there was no false claim and no liability 
for defendants under the statute. Significantly, the court which decided 
the instant case anticipated the Supreme Court’s conclusion in McNinch 
by two years. It rendered the same judgment in United States v. Tieger,%* 
a case identical on its facts with McNinch. 

Although a general discussion of the mechanics of the FHA Title I 
loan insurance program was provided the Court by the government’s 
brief,# an important question was omitted from consideration, for it 
appears that neither the government nor the Court was aware of the 
possibility that though a fraudulently obtained loan be repaid properly 
the government may still be subject to claims for money that are the 
result of the fraud and which may cause liability under the act. As 
previously noted the insurance reserve credited to the lending bank 
represents 10 per cent of the aggregate amount advanced by it on all 
eligible loans, including the loan procured by fraud, and this reserve is 
not concomitantly reduced by a proper repayment of the loan. On 


37 Brief for Appellant, p. 53, United States v. McNinch, 356 U.S. 595 (1958). 
38 356 U.S. at 601. 

39 234 F.2d 589 (3d Cir. 1956), cert. denied, 352 U.S. 941 (1956). 

40 Brief for Appellant, p. 45, United States v. McNinch, supra note 37. 
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any subsequent default the lending bank will be reimbursed for its loss 
up to the amount #n its reserve, including that increment which is trace- 
able to the fraudulent loan. The Court did mention, but expressly left 
unanswered, the question whether after default of a fraudulently pro- 
cured loan a demand on the government for indemnification by an in- 
nocent lending institution would violate the claims provisions of the 
act.*1 The instant case suggests an answer to the first question and answers 
by implication the second. 


F. The Decision of the Court 


The court in the instant case, relying on the somewhat parallel situation 
in Hess,** summarily dismissed as totally without merit appellee’s argu- 
ment that the guarantee under which the government made payment 
was a bona fide obligation of the United States to another innocent party 
and that it therefore was not a false claim. It was clear to the court that 
but for appellee’s total conduct the government would not have sustained 
an unfair loss of funds. The court stated that “the wrong of the de- 
fendant was an important, even an essential factor in subjecting the 
government to an enforceable demand for money.” * It is unclear 
whether the court meant to denote 7 this that appellee had by his 
fraud created a fiscal vulnerability for the government (and a correlative 
privilege for the bank), or had actuated a demand for reimbursement 
against the government, or both. But nowhere does the court state that 
this “subjecting the government to an enforceable demand for money” 
was the act or were the acts to which liability was directly attached. 
Rather it stated that when the government was compelled to pay an 
innocent third person as a result of appellee’s fraud in inducing the 
undertaking, then the government was entitled to assert a claim against 
the appellee under the False Claims Act.“ 

The statute, however, makes no mention of either loss or payment by 
the government as a condition of liability, nor is there any such judicially 
imposed requirement.*® This is sensible when consideration is given to 
those situations where the FHA may reimburse a bank, but is entitled 
to recapture the gee: Scary of fraud.** It would be illogical to re- 
quire the bank to go through the unnecessary act of payment merely to 
establish liability for the fraudulent party. That there can be govern- 
mental recovery of forfeitures in absence of any damage was expressly 


41 356 U.S. at 599, note 6. 

42 Supra note 17. 

43 268 F.2d at 505. 

44 268 F.2d at 506. 

4° United States ex rel. Marcus v. Hess, supra note 17; United States v. Rohleder, 
157 F.2d 126 at 129 (3d Cir. 1946); United States v. American Precision Products 
Corp., 115 F. Supp. 823, 828 (D.N.J. 1953) ; accord, Rex Trailer Co. v. United States, 
350 U.S. 148 at 153 (1956) ; see also Haas v. Henkel, 216 U.S. 462 at 479 (1910). 


46 See, e.g., Citizens National Trust & Savings Bank of Los Angeles v. United States, 
supra note 28. 
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noted by this court in United States v. Tieger.“* The statute does provide 
remedies for the wrongdoing of those who make or cause to be made 
false claims against the government. Thus this court in determining 
appellee’s liability has apparently assumed that since there was payment 
by the government a prior claim must have been made, and this claim 
was caused by the appellee. 

Accepting the court’s holding as correct, we may conclude in light 
of Cochran, Tieger and McNinch that in the instant case there were two 
claims made on the government as the result of appellee’s fraud. The 
first was the demand by the lending bank for credit insurance. This claim 
did not create immediate actionable liability for appellee, but it might 
have established an inchoate liability actionable only upon the condition 
of subsequent government loss. However, such a theory of inchoate 
liability is objectionable for several reasons. It is not in harmony with 
the settled rule that the government need not suffer damage before re- 
covering under the act,** and it raises the six-year statute of limitations 
as an unnecessarily difficult barrier to government recovery.*® The second 
claim was the demand by the lending bank on the government for in- 
demnification according to the terms of their FHA contract. This de- 
mand for funds from a government reserve was definitely a claim within 
the meaning of the statute and the most likely act to which the court 
attached liability. This interpretation, however, raises a difficult problem 
in the assignment of appellee’s conduct as the proximate cause of the 
claim. In Tieger and McNinch the defendants fraudulently misrepre- 
sented the borrowers’ credit eligibility and ability to repay. Their fraud 
significantly increased the risk of default and this should reasonably have 
been apprehended by the defendants; if default had occurred, tracing 
causation back to the defendants would not have been difficult. In the 
instant case, however, the lending bank at all times understood the true 
credit standing of the borrowers and all facts pertinent to their ability 
to repay the loan. The borrowers understood the obligations they were 
undertaking. Appellee’s fraud consisted of misrepresentations to the 
bank of the use for which the money was to be put. It is true that but 
for the fraud the government would not have insured the loan, but it 
is difficult to see how this fraud increased the risk of the default such 
that we may say that appellee was the proximate cause of the default 
and the ensuing claim for reimbursement.*! However, the court accepted 
the government’s “but for” argument of causation uncritically, perhaps 


47 234 F.2d at 590, note 4. 
48 Supra note 17. 
49 Rev. Stat. § 3494 (1875), 31 U.S.C. $ 235 (1958). “Every such suit (action 


under the False Claims Act) shall be commenced within six years of the act and not 
afterward.” (Emphasis supplied.) 


50 Appendix to Brief for Appellant, Complaint, p. 2a, United States v.- Veneziale, 
268 F.2d 504 (3d Cir. 1959). 


51 But see Toepleman v. United States, 263 F.2d 697, 700 (4th Cir. 1959). 
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because there was no opposing argument; the appellee was not represented 
on appeal. 


G. Conclusion 


The decision in the instant case is significant as a limitation on the 
ruling of the Supreme Court in McNinch. There, in a decision far from 
consistent with concepts of the modern financial community, the court 
ruled that credit insurance was not “property,” and a fraudulent demand 
for government credit insurance was not a claim within the meaning of 
the False Claims Act. This court has now held that though this is so, 
any subsequent demands on the government grounded in the fraudulent 
transaction whereby the insurance was first obtained will create liabili 
for the fraudulent party. What is especially noteworthy in this case is 
that the actual loss and claim for reimbursement by the bank had no 
proximate causal relationship to the original fraudulent misrepresentations, 
and there were no additional fraudulent misrepresentations in the de- 
mand for reimbursement. This case suggests a result beyond the con- 
templation of Cochran, Tieger and McNinch that fraud which creates 
any likelihood of government loss of specific funds is sufficient for 
liability under the act if there eventually results a demand on the govern- 
ment for these funds. 

Melvin C. Garbow 


CoNSTITUTIONAL LAW—DUE Process—EXxcLusIoNn OF A CIVILIAN EMPLOYEE 
OF A PRIVATE CORPORATION FROM Work AT A MILirary INSTALLATION— 
Cafeteria Workers v. McElroy, No. 14689, D.C. Cir., August 21, 1959. 


The petitioner, Brawner, was employed as a short-order cook by a 
private corporation under contract with the government to operate a 
cafeteria on a military installation. Without a hearing she was excluded 
from the premises, and thereby deprived of her job, because she did 
not meet the security requirements. Neither she nor her employer was 
informed of what the security requirements were or why she did not 
meet them. A hearing relative to the denial of admittance to the military 
installation was refused. The district court dismissed the complaint with 
a summary judgment. Held, reversed; an employee of a private corpora- 
tion at a military installation may not be excluded from her employment 
except as specificially authorized oy Congress. 

The government has the right to dismiss its employees for incompetence 
or other cause less than disloyalty.! As to purely executive officers, the 
President has unrestricted summary removal power.? Without specific 


1 Shurtleff v. United States, 189 U.S. 311 (1903); Reagan v. United States, 182 
U.S. 419 (1901). 

2 Myers v. United States, 272 U.S. 52 (1926). See generally, 19 Geo. WasH. L. 
Rev. 712 (1951). 
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statutory authority, he has no such power with respect to officials of 
independent agencies which have quasi-legislative or quasi-judicial func- 
tions,’ for there is no removal power given directly by the Constitution 
and none is implicitly conferred upon him by statute simply because 
of legislative silence.* Government employment is a privilege, not a 
right,® and is revocable at will. It has been held that efficient manage- 
ment requires that the power to appoint includes the power to dismiss,’ 
as well as the power to condition or qualify the appointment.® 

However, the right to earn a living is protected against unreasonable 
governmental interference, just as it is from interference by private 
persons.® Where the question of security is involved, close scrutiny is 
given the dismissal authority of governmental officers.’° An official has 
no right to act in excess of his authority or under authority not validly 
conferred" in either security or non-security matters.’ The dismissal 
of a government employee on security grounds has been held invalid 
when the action taken was in excess of authority under an executive 
order’® and under departmental regulations.* Executive orders regulat- 
ing dismissal from federal employment have been struck down when 
the security standards prescribed were ambiguous.*® Although Congress 
has given certain departmental heads the authority to dismiss civilian 
employees when it is deemed necessary,%* the Supreme Court has 
narrowly construed the statute to apply only to persons in sensitive 
positions.‘7 Until recently the Government’s power to cause a civilian’s 
dismissal from private employment of a sensitive nature had not been 
seriously challenged by the lower courts.'* However, to deny all private 


8 Humphrey’s Executor v. United States, 295 U.S. 602 (1935). 
4 Wiener v. United States, 357 U.S. 349 (1958). 


5 “The petitioner may have a constitutional right to talk politics, but he has no con- 
stitutional right to be a policeman.” Holmes, J. in McAuliffe v. New Bedford, 155 
Mass. 216, 220, 29 N.E. 517 (1892). 


6 Crenshaw v. United States, 134 U.S. 99 (1890). 
7 Myers v. United States, supra note 2. 


8 Friedman v. Schwellenbach, 159 F.2d 22 (D.C. Cir. 1946), cert. denied, 330 U.S. 
838 (1947). 


® Truax v. Raich, 239 U.S. 33 (1915). 

10 Cole v. Young, 351 U.S. 536 (1956) ; Peters v. Hobby, 349 U.S. 331 (1955). 
11 Philadelphia Co. v. Stimson, 223 U.S. 605, 620 (1912). 

12 Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 140 (1951). 
18 Peters v. Hobby, supra note 10. 

14 Service v. Dulles, 354 U.S. 363 (1957). 


15 Cole v. Young, supra note 10. 

16 64 Stat. 476 (1950), as amended, 5 U.S.C. § 22-1 (1958). 

17 Cole v. Young, supra note 10 at 542-43. 

18 Sperry Gyroscope Co. v. Engineers’ Assoc., 304 N.Y. 582, 107 N.E.2d 78 (1952) ; 
Von Knorr v. Griswold, 156 F.2d 287, 292 (1st Cir. 1946) in which the court agreed 


with a lower court’s determination that the plaintiff had no constitutional right to 
admission to a defense plant in time of war. 
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employers the right to employ or continue to employ members of a 
particular class had been held unconstitutional.’® 

As does any land owner, the government has dominion over its prop- 
erty.2° The power over the public land is vested in Congress** and is 
without limitation.2 Congress has power to prohibit absolutely or to 
fix the terms on which its property may be used.7* Concessions to 
individuals for the use of public property or the enjoyment of rights 
peculiar to the sovereign have been consistently construed with strictness 
against the concessionee and in favor of the sovereign.” 

Congress has authority over military installations,?> which has been 
delegated to certain executive officials.*° The power of military com- 
manders over a reservation is extensive and practically exclusive, for- 
bidding entrance and controlling residence, as the public interest may 
demand.” The extent to which the Government may go in the exercise 
of this power is measured by the exigencies of the particular situation.?® 

Where officials are given the power to act at their discretion, this 
power may not be exercised arbitrarily. The rights of citizens may 
be regulated only pursuant to the law-making functions of Congress, 
with any delegations of authority subject to adequate standards, and 
discretion must be exercised within the bounds of these standards.” 

In Bailey v. Richardson*' a government employee in a non-sensitive 
position was removed from the Civil Service rolls on loyalty grounds. 
She complained that she was denied due process because she was not 


given an opportunity to cross-examine her accusers. The procedure 
ollowed was upheld,®? and an equally divided Supreme Court affirmed 
the lower court, which had held that government employment is not 
property,** and that due process is not required unless one is being 
deprived of something to which he has a right.* 


19 “Tt requires no argument to show that the right to work for a living in the 
common occupations of the community is of the very essence of the personal freedom 
and opportunity that it was the purpose of the (Fourteenth) Amendment to secure.” 
Truax v. Raich, supra note 9 at 41. 


20 U.S. Consr., art. IV, $§ 3, cl. 2. 

21 Jbid. 

22 United States v. San Francisco, 310 U.S. 16, 29 (1940). 

23 Light v. United States, 220 U.S. 523, 536 (1911). 

24 Osborne v. United States, 145 F.2d 892, 896 (9th Cir. 1944). 

25 U.S. Consr., art. I, $ 8, cl. 17. 

26 10 U.S.C. 5031 (1958). 

27 26 Ops. Atr’y GEN. 91, 92-93 (1906). 

28 Camfield v. United States, 167 U.S. 518, 525-526 (1897). 

29 Shachtman y. Dulles, 225 F.2d 938, 941 (1955). 

80 Kent v. Dulles, 357 U.S. 116, 129 (1958). 

81182 F.2d 46 (D.C. Cir. 1950), aff'd by a four-four decision per curiam 341 U.S. 
918 (1951). 

82 Ibid. 

88 Bailey v. Richardson, 341 U.S. 918 (1951). 

84 Bailey v. Richardson, 182 F.2d at 57. 

85 Jd. at 58. 
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Parker v. Lester** dealt with several seamen excluded from their jobs 
by the Coast Guard under authority of the Magnuson Act? and sub- 
sequent executive orders. Without Coast Guard approval the seamen 
could not secure employment on merchant ships. The court held that 
the procedure used by the Coast Guard operated to deny due process 
of law and that the statute could not be held to authorize deprivation 
of due process. An injunction was granted prohibiting any acts on the 
part of the Coast Guard which would operate or even tend to operate to 
deprive the seamen of employment.** 


The court in the instant case based its decision wholly upon Greene 
v. McElroy.®* There it was held that the Secretary of Defense and his 
subordinates did not have authority on security grounds to deny a 
contractor’s employee access to his work at a private installation, and 
thereby deprive him of his job, in a proceeding in which he was not 
afforded the safeguards of confrontation and cross-examination of the 
witnesses against him. 

The principal case differs from these recent security cases in that the 
petitioner, although privately employed, worked on a military installa- 
tion. The government argued that it could deny access as it saw fit, but 
the court held that the power to exclude people from a military instal- 
lation could not be exercised arbitrarily. The case reflects a trend 
toward requiring clear authority for any action taken in the interests of 
government security. With the exception of Bailey,*’ the courts have 
managed to preserve rights of persons proceeded against without adequate 
hearings by finding no authority for the executive action taken. Whether 
the action would have been sustained if a hearing had been granted is 
a question unanswered by the principal case or preceding decisions. 


In the instant case the policy of protecting the individual against 
government interference conflicts with the policy of protecting the 
government’s interests in military installations. In the absence of clear 
authority for executive action, the individual wins. The court completely 


86 227 F.2d 708 (9th Cir. 1955). 

87 64 Stat. 427, 1038 (1950), 50 U.S.C. §§ 191, 192, 194 (1958), which authorized 
the President to institute and issue such rules and regulations to safeguard vessels, 
harbors, ports and waterfront facilities of the United States. 

38 Davis, The Requirement of a Trial-Type Hearing, 70 Harv. L. Rev. 193, 239 
(1956), suggests that the failure of the Solicitor General to seek certiorari in Parker 
“gives it special significance, for it establishes the Government’s policy of allowing 
seamen a chance to meet the evidence against them before they can be denied 
clearance. ...” 

89 360 U.S. 474 (1959). 

40 Id. at 493. Although the Court states that the right to hold private employment 
free from unreasonable interference comes within the liberty and property concepts 
of the fifth amendment, the decision is not based on this constitutional issue. 

41 But see, Deak v. Pace, 185 F.2d 997 (D.C. Cir. 1950), which dealt with civilian 
employees of the War Department summarily discharged after hearings similar to 
those given Bailey. There it was held that government employees must be given 
information sufficient to inform them, with reasonable certainty and precision, of 
the cause for their removal. 
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casts aside the government’s argument that it has plenary power over its 
prope and holds that under the circumstances the petitioner’s place 
of employment was immaterial.*? This extension of Greene to military 
installations is a big step in requiring specific authority for action taken 
against individuals. Subsequent litigation raps Ome Brawner may 
result in a reversal of this decision, but this is unlikely in view of the 


trend toward closer scrutiny of both initial authority for executive 
action and of the procedure under which authority is exercised. The 
present requirement of due process significantly demonstrates the high 
value placed on individual rights by our courts. 


Paul L. Rudman 


CoNSTITUTIONAL LAW—JUVENILE CouRT—ATTACHING OF JEOPARDY AS A 
Resutt oF SELF-INCRIMINATORY ADMISSION RECEIVED BY JUVENILE 
Court Prior To WalveER oF Jurispicrion—United States v. Dickerson, 
271 F.2d 487 (D.C. Cir. 1959). 


Appellee, a seventeen-year-old boy, was arrested pursuant to petitions 
filed in juvenile court charging him with robbery. At a detention hear- 
ing before the juvenile court, with his mother present, appellee admitted 
his involvement in the offense. The judge determined that appellee 
was within the jurisdiction of the juvenile court and remanded him to a 
detention center pending a full social study and recommendations as to 
whether or not that court should waive jurisdiction to the district court 
for trial. After receipt of the study and recommendations, and without 
further hearing, the juvenile court waived jursidiction. The appellee 
was indicted in the district court on a charge of robbery. On motion 
of the appellee the district court dismissed the indictment, holding that 
jeopardy attached when appellee acknowledged guilt before the juvenile 
court, and that the indictment violated constitutional protection against 
double jeopardy. Held, reversed; jeopardy does not attach as a result 
of a self-incriminatory admission received by juvenile court prior to a 
determination of waiver of jurisdiction. 

The constitutional protection against double jeopardy’ was well estab- 
lished at common law and barred a second trial for the same offense 
whether the accused had suffered punishment or not, or whether in the 
former trial he had been convicted or acquitted.? Generally, a defendant 
is in jeopardy when a valid information or indictment has been brought 
in a court of yt ee jurisdiction and a jury impaneled and sworn 
to try the case and to give a verdict. No jeopardy attaches at a pre- 


42 Cafeteria Workers v. McElroy, No. 14689, D.C. Cir., August 21, 1959. 
1U.S. Const. amend. V. 
2 Ex parte Lange, 85 U.S. 163, 169 (1873). 


8 United States v. Ball, 163 U.S. 662, 669-71 (1896); In re McClaskey, 2 Okla. 
568, 37 P. 854 (1894). 
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liminary hearing. The underlying idea is that the state should not be 
allowed to make repeated attempts to convict an individual for an alleged 
offense, thereby subjecting him to continuous fear of prosecution.® 
Double jeopardy as used both in the Constitution and in its technical 
sense at common law is applied only to criminal prosecutions.* Unless 
the sanction was intended as punishment, so that the proceeding is 
essentially criminal, the double jeopardy clause provided for in criminal 
prosecutions is not applicable.” 

At common law, children of tender years were immune to prosecution 
for crimes on the theory that they were too young to harbor criminal 
intent. Modern statutes provide special treatment for juveniles who 
violate the law.® The child is not accused of, nor tried for, a crime.’ 
The state assumes a position as parens patriae and a commitment to 
custody constitutes neither a conviction nor a punishment." Juvenile 
court proceedings are not criminal in character but are adjudications of 
the status of the child in order to provide for his welfare.’* The function 
of such proceedings is to prevent crime and to rehabilitate the delin- 
quent.’ Juvenile court adjudication will not result in the civil disabilities 
which follow conviction of a crime.’ Proceedings in juvenile court 
are to be informal in nature,’® and without technicalities which might 
confuse the child.16 The Federal Rules of Criminal Procedure do not 
apply to juvenile court proceedings,’ and admissibility of evidence is not 
governed by the strict rules of criminal procedure, but by the rules used 
in civil trials.1* The juvenile court must adhere to the standards of due 
process required in civil cases.’ 

4 Collins v. Loisel, 262 U.S. 426 (1923). 

5 Green v. United States, 355 U.S. 184, 187 (1957). 
ia Hy re McClaskey, supra note 3; 2 WHaARTON’s CRIMINAL Evipence § 650 (12th ed. 

7 Helvering v. Mitchell, 303 U.S. 391, 398-99 (1938). 

8 Heilman v. Commonwealth, 84 Ky. 457, 1 S.W. 731 (1886). 

®Dendy v. Wilson, 142 Tex. 460, 179 S.W.2d 269 (1944); see generally 31 
Am. Jur. Juvenile Courts §§ 4, 13 (1958). 

10 White v. Reid, 125 F. Supp. 647, 649 (D.D.C. 1954) ; In re Turner, 94 Kan. 115, 
145 P. 871 (1915). 

11 White v. Reid, supra note 10, at 650; Wissenberg v. Bradley, 209 Ia. 813, 229 
N.W. 205 (1929). 

12 Thomas v. United States, 121 F.2d 905 (D.C. Cir. 1941); In re Hook, 95 Vt. 
an A. 730 (1922) ; Hunt v. Wayne Circuit Judges, 142 Mich. 93, 105 N.W. 531 
. 18 Thomas v. United States, supra note 12. 

14 D.C. Cope Ann. § 11-915 og E Thomas v. United States, supra note 12; Ex 
parte Birchfield, 90 Okla. Crim. 197, 212 P.2d 145 (1949). 
on to aaa Ann. § 11-908 (1951); People v. Pikunas, 260 N.Y. 72, 182 N.E. 

16 Shioutakon v. District of Columbia, 236 F.2d 666, 668 (D.C. Cir. 1956). 

17 Pee v. United States, No. 14425, D.C. Cir., June 25, 1959. 

18 Jy re McDonald, 153 A.2d 651, 657 (D.C. Mun. App. 1959) ; People v. Pikunas, 
supra note 15. 

19 Thomas v. United States, supra note 12; People v. Lewis, 260 N.Y. 171, 183 
N.E. 353, cert. denied, 289 U.S. 709 (1932). 
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The juvenile court of the District of Columbia has original and ex- 
clusive jurisdiction of violations of the law by persons under eighteen 
years of age.”° If a child sixteen years of age or older is charged with 
an offense which would amount to a felony if committed by an adult, 
the juvenile court, after full investigation, may waive jurisdiction to 
the court which could have tried the adult.24_ The court to which 
jurisdiction is waived may elect to try the child as an adult or to treat 
him as a juvenile.2? The waiver provision of the Juvenile Court Act is 
constitutional,?* and transfer by waiver from the juvenile court to 
United States District Court is not a transfer to a new jurisdiction, but 
a transfer within a single system of criminal justice.** Original juvenile 
court jurisdiction over children sixteen years or over is merely a pro- 
cedural device to extend the arm parentis patriae to those who are shown 
by investigation to need it or to profit from it.2* However, proceedings 
against a child may not be delayed until he reaches the age at which 
he may be tried as an adult.” 


In Shioutakon v. District of Columbia the court of appeals said that 
although juvenile court proceedings are neither formal nor criminal, 
there is a requirement of fair treatment of the child implicit in the 
Juvenile Court Act.27 The court held that fair treatment required that 
a child brought before juvenile court have a right to counsel.”® 

The Municipal Court of Appeals in In re McDonald permitted a re- 
hearing in juvenile court after successful Government appeal of a dis- 
missal.*® The court followed the position taken by all the states which 
have considered questions of double jeopardy in juvenile proceedings 
and decided that constitutional guarantees against double jeopardy do not 
apply in juvenile proceedings.*° 

The Maryland Court of Appeals in Moquin v. State went further and 
held, under a statute similar to that of the District of Columbia, that a 
boy who had been adjudged delinquent in juvenile court could be in- 
dicted and tried in criminal court on the basis of the same facts.*! 
The dissent urged adoption of language of the Supreme Court of 
Pennsylvania in In re Holmes where it was stated that trial could not 


20 D.C. Cope Ann. § 11-907 (1951). 

21 D.C. Cone Ann. § 11-914 (1951). 

22 Pee v. United States, supra note 17. 

23 Briggs v. United States, 226 F.2d 350 (D.C. Cir. 1955). 
24 Td. at 351. 

25 Ibid. 

26 Williams v. Huff, 142 F.2d 91 (D.C. Cir. 1944). 

27 Shioutakon v. District of Columbia, supra note 16. 

28 Id. at 669. 

29 In re McDonald, supra note 18. 


30 Jd. at 655. The court cites six states as rejecting the applicability of double 
jeopardy to juvenile proceedings and adds that “In no state to our knowledge has 
it found acceptance by an appellate body”. Ibid. 

31 Moquin v. State, 216 Md. 524, 140 A.2d 914 (1958). 
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be held in criminal court after the juvenile court had made an adjudica- 
tion of delinquency, and that “perhaps” not even after any self-in- 
criminatory examination of the child in juvenile court.’ Both the 
Pennsylvania and Maryland courts agreed with the theory underlying 
the McDonald case, that juvenile courts are not criminal courts and 
that constitutional rights of persons accused of crimes do not apply 
there.3% 

The court of appeals in the instant case proceeded under the theory 
that proceedings in juvenile court are non-criminal. This appears to be 
firmly established in the District of Columbia.** The court of appeals 
rejected the view of the district court that it is unnecessary to determine 
whether the juvenile court is criminal or civil.** The district court had 
held that what matters is the potential loss of liberty, and since the 
juvenile court is empowered to commit a child to custody of certain 
institutions,®* jeopardy attaches. The court of appeals found that the 
purpose and effect of the detention hearings were to provide a prompt 
hearing in order to set a date for adjudication if the allegations of the 
petition were denied, or, if they were admitted, to continue the case 
pending completion of a full social study and recommendations as to 
whether the juvenile court should waive jurisdiction to the district court. 
The instant court distinguished cases relied on by the district court 
to the effect that jeopardy attached once a plea of guilty was accepted 
by a court of competent jurisdiction. These cases applied to traditional 
criminal proceedings which are distinguished by statute from juvenile 
proceedings. The instant court held that at the time of the boy’s con- 
fession during the juvenile court detention hearing, the stage had not 
been reached where it could be fairly said that his liberty had been 
placed in jeopardy. The court pointed out that even if juvenile pro- 
ceedings were analogous to criminal cases, the juvenile court implicitly 
rejected the guilty plea when it waived jurisdiction. 

The instant court avoided basing its decision on the rationale followed 
by the McDonald case that jeopardy concepts do not apply to juvenile 
proceedings. Instead the court stated that it would not decide whether 
jeopardy would ever attach in juvenile court proceedings, but that it 
was clear that the instant proceedings had not gone far enough to attach 
jeopardy. This seems to cast some doubt upon the generally accepted 
holding that double jeopardy is inapplicable to juvenile proceedings.*? 
It is submitted that the position that jeopardy does not attach meets 
the purpose of juvenile court statutes to avoid the stigmatizing effects 


82 In re Holmes, 379 Pa. 599, 109 A.2d 523, 526 (1954). 
33 Supra notes 18, 31 and. 32. 


34 Pee v. United States, supra note 17; Thomas v. United States, supra note 12; 
In re McDonald, supra note 18. 


85 United States v. Dickerson, 168 F. Supp. 899, 901-02 (D.D.C. 1958). 
86 D.C. Cope Ann. § 11-915 (1951). 
87 Supra note 30. 
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of a criminal conviction. It should not be weakened by bringing the 
juvenile court within the orbit of criminal procedure. It is submitted 
that the rule of the Shioutakon case, which held that the Juvenile Court 
Act itself requires fair treatment, could properly be applied to prevent a 
second trial and yet preserve the necessary flexibility of the parentis 
patriae philosophy of juvenile court. 

James F. Duggan 


CoNSTITUTIONAL LAW—SEARCH AND SEIZURE INCIDENT TO ARREST—CLEAR 
SHOWING OF PROBABLE CAUSE FOR ARREST REQUIRED TO VALIDATE 
SeaRcH WitHout A Warrant—Henry v. United States, 361 U.S. 98 
(1959). 


Petitioner was convicted of unlawful possession of radios stolen from 
an interstate shipment. FBI agents had received information indicating 
possible implication of one Pierotti in a theft of whiskey from an inter- 
state shipment. While investigating the whiskey theft the agents observed 
Pierotti and petitioner loading cartons, the number and contents of which 
were not apparent, into an automobile. The agents followed the car, 
stopped and searched it, found the cartons of radios, which they took 
with petitioner and Pierotti to their offices. Two hours later the agents 
learned that the radios had been stolen. Before trial petitioner moved to 
suppress the three cartons of radios as evidence on the grounds that he 
was the victim of an unlawful arrest and a search without a warrant. 
Denial of the motion was affirmed on appeal? and upon certiorari to the 
Supreme Court, Held, reversed; the search of the automobile was unlaw- 
ful because the facts available to the arresting agents did not constitute 
probable cause for arrest.? 

The Fourth Amendment to the United States Constitution insures the 
right of individuals to be secure in their houses, persons and effects against 
unreasonable searches and seizures under guise of law.* This right has 
been liberally construed* even though the task of law enforcement officers 
may thereby be made more difficult.5 The federal courts have been 
sensitive to the possibility of an erosion of civil liberties as a result of 
over-zealous police action® and refuse to admit evidence obtained by 
unlawful search and seizure if there is objection or motion for its return 


1 United States v. Henry, 259 F.2d 725 (7th Cir. 1958). 

2 The Government conceded that the arrest took place at the moment the agents 
stopped the car. Brief for the United States, pp. 1, 12, United States v. Henry, 361 
U.S. 98 (1959). However, the dissent refused to accept the concession and found 
that the arrest was not made until after the agents questioned petitioner and saw 
the radios. Id. at 173. 

8 Weeks v. United States, 232 U.S. 383, 391-392 (1914). 

4 Gouled v. United States, 255 U.S. 298 (1921). 

5 United States v. Di Re, 332 U.S. 581, 595 (1948). 

6 Cf. McNabb v. United States, 318 U.S. 332, 334 (1943) ; United States v. Lefko- 
witz, 285 U.S. 452, 464 (1932). 
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or suppression.’ It has been held that the Constitution prohibits only 
those searches which are unreasonable and evidence secured as the result 
of a lawful search is not restricted to matters within the knowledge of the 
officer when the search was instituted. While a warrant secured in 
compliance with the express requirements of the Fourth Amendment is 
necessary for a search of most premises,® searches without warrant have 
been permitted where the searching official had probable cause for be- 
lieving that a moving vehicle contained contraband and there was likeli- 
hood of escape if time were taken to secure a warrant.’ Necessity for 
a search warrant is also dispensed with where the search is incident to a 
valid arrest.14 Such a search must be reasonable,!2 but reasonableness 
depends upon the particular circumstances and not on the practicality 
of procuring a search warrant.1* The search may extend to the person 
of the arrestee and the premises under his control.’* Inasmuch as the 
Fourth Amendment applies to arrest,’® an officer seeking an arrest warrant 
must present evidence of probable cause.’* 

Where officers secure a valid arrest warrant, the problems of the 
proscriptions of the Constitution are minimal.'? However, the common 
law right of peace officers to arrest without warrant® was not eliminated 
by the Fourth Amendment,” and such power is given to FBI agents by 
statute.2° It has been held that an officer who has probable cause is free 
to arrest without a warrant even though there was opportunity to secure 
one.” Although one improperly arrested may have a cause of action 


on the arrest,?* questions regarding the validity of an arrest arise most 


7Fep. R. Crm. P. 41(e). This is an evidentiary rule imposed by the federal 
courts; it has been suggested that legislation permitting the admission of such evidence 
would be within the power of the Congress. Wolf v. Colorado, 338 U.S. 25, 33 
(1949). See also Byars v. United States, 273 U.S. 28 (1927). 


8 Harris v. United States, 331 U.S. 145, 155 (1947). 

9 Cf. Nathanson v. United States, 290 U.S. 41, 47 (1933). 

10 Husty v. United States, 282 U.S. 694, 700-701 (1931). 

11 Agnello v. United States, 269 U.S. 20, 30 (1925). 

12 Go-Bart Co. v. United States, 282 U.S. 344 (1931). 

13 United States v. Rabinowitz, 339 U.S. 56, 66 (1950). 

14 = v. United States, supra note 8, at 151; Agnello v. United States, supra 
note 11. 

15 Albrecht v. United States, 273 U.S. 1, 5 (1927); see Go-bart Co. v. United 
States, supra note 12. 

16 [bid. 

17 Harris v. United States, supra note 8. 

1810 Hatspury’s Laws or ENcLanp, §§ 633-636 (3d ed. 1955); see generally, 
Wilgus, Arrest Without a Warrant, 22 Micu. L. Rev. 541, 673, 798 (1924). 

19 Carroll v. United States, 267 U.S. 132, 156 (1925). 

2018 U.S.C. § 3052 (1958) provides that agents of the Federal Bureau of In- 
vestigation may make arrests without warrant for felonies where the person making 
brs arrest has reasonable grounds for believing the person arrested is guilty of such 
elony. 

21 Mills v. United States, 196 F.2d 600 (D.C. Cir. 1952). 

22See McCarthy v. De Armit, 99 Pa. 63 (1881); Annot., 28 A.L.R.2d 646 
(1953) ; Annot., 10 A.L.R.2d 750 (1950). 
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frequently in efforts to suppress or exclude evidence secured at the 
time of arrest.?* Absent a showing of probable cause, evidence so secured 
is not admissible even though it clearly shows the guilt of the defendant.”4 


Probable cause for arrest exists if the crime was committed in the 
presence of the arresting officer® or if facts within the knowledge of the 
officer were sufficient to warrant a man of prudence and caution in be- 
lieving that an offense was being or had been committed.” Probable cause 
must exist at the time of the arrest and must amount to more than mere 
suspicion.” Good faith,?* information that arrestee’s companion is 
suspected of a crime,”® knowledge of criminal acts secured as the result 
of an unlawful entry by police officers,®° or inferences from a general 
investigation,** have been held, standing alone, to be insufficient to 
establish probable cause; but a series of facts, no single one of which 
would constitute probable cause, may together give rise to a valid 
arrest.*? It has been suggested that facts which would not constitute 
probable cause for an arrest for a crime only malum prohibitum might 
be sufficient for a crime malum in se.** Although there is dictum to the 
effect that evidence competent in a jury trial is required to show 
probable cause for the issuance of a search warrant,** this is expressly 
rejected in showing probable cause for arrest with or without a warrant.*® 
Probable cause has been defined as dealing with “probabilities” and with 
“factual and practical considerations of everyday life on which reason- 


able and prudent men, not legal technicians, act.” ** Whether particular 
facts constitute probable cause is a matter of law.** 

In Draper v. United States,3* decided ten months before the instant 
case, narcotics agents received a tip from a reliable informer that de- 
fendant would arrive in Denver by train on a certain day carrying nar- 
cotics. On the basis of the detailed description given by the informer, 


23 See Annot., 50 A.L.R.2d 531 (1956). 

24 Johnson v. United States, 333 U.S. 10 (1948); United States v. Di Re, 332 
U.S. 581 (1948). 

25 Johnson v. United States, supra note 24, at 15-17. 

26 Carroll v. United States, supra note 19, at 161; cf. Dumbra v. United States, 268 
U.S. 435, 441 (1924). 

27 Mallory v. United States, 354 U.S. 449, 454 (1957). 

28 Director General v. Kastenbaum, 263 U.S. 25, 28 (1923). 

29 United States v. Di Re, supra note 24; cf. Green v. United States, 259 F.2d 180 
(D.C. Cir. 1958). 

30 McDonald v. United States, 335 U.S. 451 (1948). 

31 Wrightson v. United States, 222 F.2d 556 (D.C. Cir. 1955). 

82 Christiansen v. United States, 259 F.2d 192 (D.C. Cir. 1958). 

33 McDonald v. United States, supra note 30, at 459-460 (concurring opinion). 

34 Grau v. United States, 287 U.S. 124, 128 (1932). 

85 Brinegar v. United States, 338 U.S. 160, 174 (1949). 

36 Jd. at 175. 

87 Director General v. Kastenbaum, supra note 28. 

38 358 U.S. 307 (1959). 
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defendant was arrested*® and searched at the train station, and found to 
be carrying heroin. The arresting officer had no knowledge of defendant’s 
activities apart from the tip, and made the arrest solely in reliance upon 
the coincidence of the informer’s description and defendant’s appearance. 
The Supreme Court upheld the denial of a motion to suppress the heroin 
as evidence and held, six to one, that there was probable cause for the 
arrest. Adopting the definition of probable cause prescribed in Brinegar 
v. United States,*! the Court found facts and circumstances surrounding 
Draper’s arrest which amounted to a probability that a crime was being 
committed. Mr. Justice Douglas, in a vigorous dissent, rejected the 
finding of probable cause, asserting that no magistrate would have issued 
a warrant on the facts available to the arresting officer.*!* 


In Giordenello v. United States,** a warrant alleging that the defendant 
“did receive, conceal, etc., narcotic drugs” was held invalid and evidence 
secured during the search incident to an arrest under the warrant was 
held inadmissible. The arresting officer had secured information from 
law enforcement officers and others which led him to secure the warrant. 
The Court declined to decide whether factual “hearsay” information 
could provide probable cause and held the particular warrant invalid 
for failure to state essentials facts showing probable cause. The Court 
did not specify the nature of these “essential facts”, but stated a preference 
that inferences from facts leading to a complaint be drawn by a “neutral” 
magistrate rather than a police officer. However, the opinion suggested 
that the Government was free at a new trial to justify the arrest without 
relying on the warrant. 


In Bell v. United States*® police stopped Bell and a companion at night 
after observing them drive two blocks without lights. While question- 
ing the men the police saw forty cartons of cigarettes, later found to 
have been stolen, in the back of the car and thereupon placed the men 
under arrest. The court held that the suspicion engendered by the lack 
of lights and the sight of the cigarettes was probable cause for the 
arrest. The court rejected the assertion that the arrest was invalidated 
by the fact that the officers had no knowledge of a theft of cigarettes at 
the time they stopped the car, although the dissent so argued.*** 


In the principal case the arresting officers had received information, the 
nature of which was not revealed, that petitioner’s companion was im- 


389 The statute authorizing arrests without warrant by narcotics agents requires 
“reasonable grounds to believe that the person to be arrested has committed or is com- 
Crosse. an act violating the narcotics laws. 70 Stat. 570 (1956), 26 U.S.C. § 7607 

40 Justices Warren and Frankfurter took no part in consideration of the case. 

41 Supra note 35. 

41a Draper v. United States, supra note 38, at 324-325. 

42 357 U.S. 480 (1958). 


43 254 F.2d 82 (D.C. Cir. 1958), cert. denied, 358 U.S. 885 (1958), rehearing 
denied, 358 U.S. 923 (1958). 


48a Id. at 88. 
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plicated in whiskey thefts which the agents were investigating. The 
agents observed the two men for some time prior to stopping the car, 
but the only information they had about petitioner was secured from the 
observation of his movements on this occasion. This observation, the 
Court held, did not provide facts leading to a reasonable belief that 
petitioner was guilty of a felony. 

The fact that the agents in the instant case were investigating a crime 
other than that with which petitioner was charged would not appear 
to be significant. The Bell case, in which the Court refused to grant 
certiorari, demonstrates that a defendant may be apprehended for one 
crime and tried for another, the evidence of which was secured as a 
result of the apprehension.** Henry is consistent with a line of cases, of 
which Giordenello is exemplary, which have required personal knowledge 
on the part of the arresting officers of facts giving rise to a reasonable 
belief that the arrestee was guilty of a felony. Even where, as in 
Giordenello, such facts were received from reliable persons, there has been 
a requirement of supplementary knowledge by the arresting officer of 
facts from which an inference of guilt could reasonably be drawn.*® 
Draper did not dispense with this requirement, but did accept extremely 
tenuous facts in finding knowledge on the part of the arresting officer. 

Although Draper appears to give wide latitude to arresting officers 
which seems to be denied in Henry, three distinctions between the two 
cases should be noted. First, in Draper the officer had information, albeit 
sketchy, that Draper was committing a specified felony, whereas in the 
instant case there was no information involving petitioner in a felony 
prior to the arrest.*** Second, in Draper the Court had before it the 
details of the information leading to the arrest, while in Henry the 
facts which led the officers to place petitioner and his companion under 
observation were never fully revealed. The third is a possibly broader 
authority in narcotics agents to arrest without warrant than is given to 
FBI agents.** Whether these distinctions were considered by the Court 
is not revealed in the decision. Mr. Justice Douglas’s opinion for the 
majority in Henry is substantially the same as his dissent in Draper. 

Little help is given by any of these opinions to those who seek a rule 





44 E.g., Harris v. United States, supra note 8; Green v. United States, 259 F.2d 
180 (D.C. Cir. 1958). 

45 Cf. United States v. Di Re, supra note 24; Christiansen v. United States, supra 
note 32; Wrightson v. United States, supra note 31; Mills v. United States, supra note 
y. i 

45a The precise point at which the arrest of Henry took place is pivotal. See supra 
note 2. If the arrest was made after the agents had questioned petitioner and his 
companion, as urged by the dissent, petitioner’s suspicious statements as well as the 
clearly visible cartons were probably sufficient to justify the arrest. See Bell v. 
United States, supra note 43, It could be argued further that even if Henry’s companion 
was arrested at the moment the car was stopped, there was no intention to hold 
Henry until his behavior and other conditions buttressed the suspicion aroused by the 
prior surveillance. See Green v. United States, supra note 44. Concession that the 
arrest took place when the car was stopped made these arguments unnecessary. 

46 See United States v. Haberkorn, 149 F.2d 720 (2d Cir. 1945). 
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of thumb for the determination of the existence of probable cause.*? 
It appears from the cases that both primary and final determination of the 
existence of probable cause is a matter for judicial, not police, determina- 
tion. Where law enforcement officers fail to secure the primary judicial 
determination through the issuance of a warrant and arrest on their 
own finding of probable cause, they risk reversal, on the facts, by the 
courts. In every case in which an arrest is called into question it appears 
that the courts, in effect, look at the facts to ascertain whether, at the 
point of the arrest, the court would have issued a warrant. 


It is submitted that those trained in the law as well as laymen con- 
cerned with the preservation of individual liberty should prefer that 
the final determination of whether an individual has been protected 
against unreasonable search be made by a judiciary trained in the delicate 
balancing of social interests, rather than by men concerned only with 
the apprehension of felons. The desideratum is that arrests and searches 
be made under authority of warrant, even though practical considera- 
tions may require otherwise. Draper indicates that the Court will be 
sensitive to practicalities, but Henry demonstrates that practicality will 
not suffice in the absence of something more than conjecture and suspicion 
to link the arrestee and the crime. 


Patricia Roberts Harris 


FEDERAL TAXATION—DEPLETION DEDUCTION—MEANING OF COMMERCIALLY 
MarKETABLE Propuct IN THe APPLICATION Or THE PERCENTAGE DE- 
PLETION Metuop—Camnnelton Sewer Pipe Co. v. United States, 268 F. 2d 
334 (7th Cir. 1959), cert. granted, 28 U. S. L. Weex 3188 (U. S. Dec. 
15, 1959) (No. 513). 


Taxpayer, who was engaged in the business of mining fire clay and 
shale from which it manufactured vitrified sewer pipe, brought suit for 
refund of income taxes paid in 1951, contending that under Section 
114(b)4A of the Internal Revenue Code of 1939,1 it was entitled to 
compute percentage depletion at the rate of 15% for fire clay and 5% for 
shale, using the entire gross income from the sale of sewer pipe as the 
dollar base. The company claimed that sewer pipe was its first com- 


47 See Ploscowe, A Modern Law of Arrest, 39 Minn. L. Rev. 473 (1955). 
1Int. Rev. Code of 1939, ch. 521, § 114 (b) 4 A, as amended, 65 Stat. 497 (1951) 
(now Int. Rev. Cope or 1954, § 613 b) provides: 
(A)—In General—The allowance for depletion under § 23 (m) in the case of 
the following mines and other deposits shall be— 


(i) in the case of sand, gravel, slate, stone, ... shale . . . 5 percentum 
(ii) in the case of coal, asbestos . . . 10 percentum 
(iii) in the case of metal mines . . . refractory and fire clay . . . 15 per- 


centum, and 

(iv) in the case of sulphur, 23 percentum of the gross income from the prop- 
erty during the taxable year, excluding from such gross income an amount equal 
to any rents or royalties paid or incurred by the taxpayer in respect of the 
property. 
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mercially marketable product under section 114(b)4B? since there was 
no market in which it could sell the minerals at a profit. The Commis- 
sioner contended that the depletion rate should be applied to the gross 
income attributable to fire clay and shale, using the representative market 
or field price of fire clay and shale prior to processing into finished prod- 
ucts as a basis of determining the amount. The district court rejected the 
government’s contention and allowed taxpayer to apply the prescribed 
percentages for fire clay and shale to its entire income from vitrified 
sewer pipe.* Held, affirmed; a mineral product which can not be sold 
in the existing market except at a loss is not commercially marketable. 
The primary purpose underlying the deduction for depletion is to 
compensate the taxpayer for the exhaustion of a mineral reserve.’ The 
Revenue Act of 1918, which introduced the concept of discovery deple- 
tion (generally greater than the cost depletion allowance), was enacted 
to create an incentive for exploration and development of the mineral 
resources of the United States.* The percentage depletion method repre- 
sents a legislative attempt to avoid many of the problems which arose in 
connection with the computation of the discovery method depletion 
allowance.’ Congress made the change in the interest of simplicity and 
certainty of administration with no announced intent to change the 
underlying purpose of the depletion allowance.* The percentage deple- 
tion allowance is determined by applying a fixed percentage to the “gross 
income from the property”; the percentages are arbitrary and vary with 


2 Int. Rev. Code of 1939, ch. 63, §114(b) 4B, as amended, 58 Stat. 45 (1944) (now 
Int. Rev. Cope oF 1954, § 613c) provides: 

DEFINITION OF Gross INCOME From PROPERTY.— 

As used in this paragraph the term ‘gross income from the property’ means the 
gross income from mining. The term ‘mining’ as used herein, shall be con- 
sidered to include not merely the extraction of the ores or minerals from the 
ground but also the ordinary treatment processes normally applied by mine 
owners or operators in order to obtain the commercially marketable mineral 
product or products, and so much of the transportation of ores and minerals 
. .. from the point of extraction from the ground to the plants or mills in which 
the ordinary treatment processes are applied thereto... . (The term ‘ordinary 
treatment processes’ as used herein, shall include the following: . . . (iv) in 
the case of lead, zinc . . . and ores which are not customarily sold in the form 
of the crude mineral product—crushing, grinding, and beneficiation by concen- 
tration (gravity, flotation ...), ... or by substantially equivalent processes or 
combination of processes used in the separation or extraction of the product 
from the ore... . 

3 The prevailing prices for raw fire clay and shale in the Brazil, Indiana area ranged 
from $1.60-$1.90 per short ton, while the taxpayer’s mining costs (exclusive of trans- 
portation) were $2.41 per short ton. Cannelton Sewer Pipe Co. v. United States, 268 
F.2d 334, 338 (7th Cir. 1959). 

4Cannelton Sewer Pipe Co. v. United States, 58-2 U. S. Tax Cas. 4 9676 (S.D. 
Ind. 1958). 

5 Helvering v. Bankline Oil Co., 303 U. S. 362 (1938). 

6 Hearings Before the House Committee on Ways & Means on Mineral Treatment 
Processes For Percentage Depletion Purposes, 86th Cong., 1st Sess. 21 (1959), here- 
inafter referred to as Hearings on Mineral Treatment Processes. 

74 Mertens, LAw or FeperAL INcomE Taxation, § 24.03(c) (1954). 

8S. Rep. No. 52, 69th Cong., Ist Sess. (1926) ; See also Hearings on Mineral Treat- 


ment Processes supra note 6, at 30. 
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the different resources.® Congress did not define “gross income from the 
property” prior to the Revenue Act of 1943. The first Treasury Regula- 
tions on percentage depletion stated that mining and manufacturing can- 
not be combined to raise the gross income to a figure higher than the value 
of the basic mineral product.!° This definition was held to be a proper 
implementation of the Revenue Act of 1926.11 The Revenue Act of 1943 
defined gross income from the property as gross income from mining, 
and enumerated certain ordinary treatment processes normally applied by 
mine Owners or operators in order to obtain commercially marketable 
mineral products.'* The Senate Finance Committee Report stated that 
this definition was needed to eliminate the disputes which had arisen 
because of its absence.!? The amendment was made retroactive to the date 
of the original provisions.'* 

The expression “commercially marketable mineral product or prod- 
ucts” 15 was construed by the courts in 1950 to mean the “first” com- 
mercially marketable product.1*® Once a commercially marketable product 
is reached, that product may not be processed further to enhance its value, 
insofar as the percentage depletion allowance is concerned." It has been 
held that a mining company may have more than one “first” commercially 
marketable product as in the case of brick and tile.’ 

If only one of a series of by-products is sold at a profit, the gross income 
from all the by-products is includable in the dollar base.’® The words 
“ordinary treatment processes normally applied by mine owners” were 
specifically construed in United States v. Cherokee Brick and Tile Co.” 
to include not only the mining processes specified in the Code," but also 
such manufacturing processes as extrusion and molding of clay into 
bricks and tiles, and the burning of these clay products in kilns. Since 
Cherokee, “ordinary treatment processes” have been held to include the 
cutting, bagging and packaging of talc in the manufacture of tale cray- 
ons,”? the adding of shale, iron ore, gypsum and calcium chloride in the 
manufacture of cement,”* but not to include the special bagging of lime- 


9 Int. Rev. Code of 1939, § 114(b)4 A, supra note 1. 

10 Treas. Reg. 74, art. 221 (i) (1929). 

11 Brea Cannon Oil Co. v. Commissioner, 77 F.2d 67 (9th Cir.), cert. denied, 296 
U. S. 604 (1935). 

12 Int. Rev. Code of 1939, § 114(b)4 B, supra note 2. 

13 S. Rep. No. 627, 78th Cong., Ist Sess. 23-24 (1944). 

14 [bid. 

15 § 114 b(4) B, supra note 2. 

16 International Talc Co., 15 T.C. 981 (1950). 

17 Black Mountain Corp., 21 T.C. 746 (1954). 

18 Richland Shale Products Co. v. U. S., 168 F. Supp. 731 (E.D.S.C. 1958). 

tier ae Slate Co. v. United States, 167 F. Supp. 903 (E.D.Va. 
1958). 

20 218 F.2d 424 (5th Cir. 1954). 

21 Int. Rev. Code of 1939, § 114(b)4 B, supra note 2. 

22 Townsend v. Hitchcock Corp., 232 F.2d 444 (4th Cir. 1956). 

23 Riverside Cement Co. v. United States, 58-2 U. S. Tax Cas. 4 9905 (S.D. Calif. 
1958) ; see also Dragon Cement Co. v. United States, 244 F.2d 513 (1st Cir. 1957). 











CASE NOTES 669 


stone,” transportation to a bagging plant and the bagging of gilsonite,”> or 
glazing of tile where both the unglazed and the glazed tile were com- 
mercially marketable.”* 

In all of the “ordinary treatment processes” cases mentioned above the 
government readily admitted that the taxpayer had no market or only a 
negligible market for its raw minerals.** Hence the primary issue before 
the courts was whether manufacturing steps are included under the 
definition of “ordinary treatment processes normally applied by mine 
owners to obtain commercially marketable products”. 

In the instant case the government argued that there was a representa- 
tive market for the taxpayer’s raw minerals. There was evidence that 
300,000 short tons of fire clay were sold in Indiana in the tax year.” 
Citing Treasury Regulation 111,”° the government urged that “mining” 
should be construed as including only the processes necessary to produce 
a product which, with the “least processing”, is marketable either in the 
taxpayer’s area or nationally.*° The court took the position that the tax- 
payer did not have a commercially marketable product in its fire clay and 
shale since it would not have been profitable to sell in the then existing 
market. 

In Arvonia-Buckingham Slate Co. v. United States*! which was relied 
on in the instant case, the court upheld a percentage depletion allowance 
based on the gross income from roofing slate, flagstone, and rubble, point- 
ing out that if flagstone had been the only product, the quarry could not 
possibly have operated at a profit. It was pointed out in United States v. 
Merry Brothers Brick & Tile Co. that if Congress should feel that apply- 
ing the prescribed rate to the gross income from a given product pro- 
duces too large a depletion deduction, it has only to change the percent- 
age applicable without changing the dollar base.*? In Commissioner v. 
lowa Limestone Co.,3* which was pending during the appeal of the instant 
case, the court said, “we believe that the profit-making aspect must be 
given consideration in determining whether a mineral product is com- 
mercially marketable.” 


24 Centropolis Crusher Co. v. Bookwalter, 168 F. Supp. 33 (W.D. Mo. 1958). 

25 Commissioner v. American Gilsonite Co., 259 F.2d 654 (10th Cir.), cert. denied, 
359 U. S. 925 (1959). 

26 Sparta Ceramic Co. v. United States, 168 F, Supp. 401 (N.D. Ohio 1958), appeal 
docketed, Nos. 13838, 13839, 6th Cir., March 30, 1959. 

Re See, ¢.g., United States v. Cherokee Brick and Tile Co., 218 F.2d 424 (5th Cir. 
1955). 

28 268 F.2d at 338. 

29 Treas. Reg. 111, § 29.23 (m) 1-f (1943), as amended, T.D. 5413, 1944 Cum. Butt. 
124. 

30 The government’s “least processing” theory presupposes that there is only one 
first commercially marketable product in each industry and would reduce the gross 
income of all companies in a given industry to a common denominator, e.g., the least 
processed mineral product that could have been produced. 268 F.2d at 339. 

81 Supra note 19. 

82 242 F.2d 708, 712 (5th Cir. 1957); See also Hobbet & Donaldson, Percentage 
Depletion for Minerals, 37 Taxes 477 (1959). 

33 269 F.2d 398, 403 (8th Cir. 1958). 
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The basic issue in these section 114(b)4** cases is whether the taxpayer 
may compute percentage depletion on the entire gross income from his 
manufactured products. If he is so entitled, then his total tax deduction 
for depletion may be far in excess of the cost or discovery value of the 
minerals actually exhausted during the tax year. The non-integrated com- 
pany is at a competitive disadvantage since its deduction for depletion 
is computed on the much smaller value of the minerals it sells in the raw 
state. The integrated company, when allowed to compute depletion on 
the gross income from the finished goods it manufactures, might con- 
ceivably receive a deduction 100 times as great as would be allowed the 
non-integrated company where the sales price of the manufactured prod- 
uct bears little relation to the cost of the minerals.*® 


It is conceivable that under the rule of this case a manufacturing com- 
pany might find it advantageous to mine its own raw minerals even though 
it could purchase them more cheaply, in order to take advantage of the 
depletion allowance. The legislative history does not indicate that Con- 
gress intended such a result. 


To construe “commercially marketable” as being synonymous with 
“profitable” is itself a contradiction in terms in as much as it might have 
been an economic necessity to sell in the existing market even at a loss. 
If the company in the instant case were a non-integrated mining company 
and sold its raw clay and shale at a price which did not fully recover its 
mining costs, it would be clear that the mineral products sold were com- 
mercially marketable.** 


The Treasury Department has filed a proposed amendment to Section 
613c of the Internal Revenue Code of 1954,37 which would limit “ordinary 
treatment processes” solely to those enumerated in the section and elimi- 
nate the words “commercially marketable product or products.” ** This 
proposed amendment would defeat the original intent of Congress to 
simplify the method of computing the depletion allowance. It would re- 
quire detailed cost records for every processing step involving extra- 
ordinary treatment processes, and the recalculation of gross income after 
excluding the cost of the extraordinary processes therefrom. 


This amendment in effect substitutes the “ordinary treatment processes” 
test for the “commercially marketable product” test. Although it would 
eliminate any future controversy over the meaning of “commercially 
marketable product”, it would be likely to give impetus to a new wave of 


84 Int. Rev. Code of 1939, supra note 2. 
35 See Hearings on Mineral Treatment Processes, supra note 6 at 4, for examples of 
possible abuses. 


86 It may be of interest to note that if the minerals were actually sold at a loss, 
percentage depletion would not apply to all as there would be no net income to which 
to apply the deduction. The only carry over of net loss for the year would be an amount 
for the actual depletion as determined by the cost method. 

87 Int. Rev. Cope or 1954, equivalent to § 114(b)4 of the 1939 code, supra note 2. 


88 Hearings on Mineral Treatment Processes supra note 6 at 1 b. 
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litigation on “ordinary treatment processes.” *° The advantage of per- 
centage depletion under the existing law is its “theoretical” simplicity of 
application. This simplicity could be preserved by making any necessary 
adjustments to the rates applicable to certain products, e.g., brick, tile, 
sewer pipe, cement, etc., rather than changing the simple dollar base of 
gross income.*° 

The holding in the instant case logically follows the pattern established 
by Cherokee and Merry Brothers. The courts have chosen to make 
the percentage depletion provisions simple in their administration, despite 
the fact that their decisions resulted in an unanticipated windfall for the 
taxpayers in certain industries. It seems, however, that this court erred in 
its finding that there was no commercial market for the raw minerals 
merely because they could not have been sold at a profit. If the fire clay 
and shale mined by the taxpayer was substantially the same as that sold in 
the existing market, there is no reason to reward the taxpayer with a 
greater depletion allowance because his processing costs were higher than 
his competitors. The depletion allowance was enacted to compensate 
mine owners for the exhaustion of their mineral reserves, not for the 
cost of extracting the minerals from the ground. 

Lawrence Berul 


Unrair TRADE Practices—DEFENSES UNDER THE RoBINSON-PATMAN AcT— 
Cost JUSTIFICATION AND LACK oF CoMPETITIVE INJURY AS DEFENSES TO 
A DISCRIMINATION IN SERVICES AND FaciLities—Simplicity Pattern Co. 
v. FTC, 360 US. 55 (1959). 


Simplicity Pattern Company furnished services and facilities in the 
form of free catalogs, free cabinets, free transportation, and consignment 
sales to large department and variety store buyers of its clothes patterns, 
while no such services or facilities were extended to its small fabric 
store buyers. The Federal Trade Commission under the authority of 
Section 2(b) of the Robinson-Patman Act, ordered Simplicity to cease 
and desist its discriminatory practices as banned by section 2(e). Simplici- 
ty admitted the practices, but contended that the “justification” pro- 
vision in 2(b) enables an accused under 2(e) to show a cost justifying 
situation or an absence of competitive injury’ as justification. Held, cease 


and desist order affirmed; proof of a cost justifying situation or absence ‘ 


of competitive injury may not be shown as justification by one who vio- 


(195 Hobbet & Donaldson, Percentage Depletion for Minerals, 37 Taxes 477 

40 Tbid. 

1 Throughout this note the special language “cost justifying situation” and “absence 
of competitive injury” is used to designate the defenses claimed by Simplicity as 
types of 2(b) “justification,” and are to be distinguished from the similar well-known 
2(a) “cost justification” and “competitive injury” defenses. To be sure, the proof 
would be very similar, and probably the same, in either case, but these similar defenses 
are raised under different statutory sections and thus are given different names to 
prevent confusion. 
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lates section 2(e) by discriminating in services and facilities, since the 
2(b) “justification” clause is merely a procedural adjunct to the act; 
the only defense allowed to a seller who discriminates in services and 
facilities is the permission to meet competition, granted by the 2(b) pro- 
viso. 

The anti-chain store’* Robinson-Patman Act? was enacted to protect 
the small businessman from a competitive disadvantage® by prohibiting 
a seller from discriminating among buyers, both in the direct pricing 
of goods,‘ and in the indirect pricing® of goods in the form of brokerage 
allowances,® services and facilities allowances,’ and grants of services and 
facilities.6 In addition to permission to meet competition in good faith® 
under the proviso to 2(b), two important defenses are provided in 
section 2(a) of the act. The “cost justification” defense in 2(a) allows 
the accused to show that the difference in price merely reflects a dif- 
ference in the cost of manufacture, sale, or delivery. The “competitive 
injury” provision’® in 2(a) prevents the issuance of a cease and desist 
order if no reasonable possibility of an injury to competition is present." 

These 2(a) defenses have been successfully asserted in direct price 
discrimination cases under 2(a),!* but the courts have not allowed them 
to be applied to 2(c) in brokerage payment cases.1* Under section 2(c), 
a middleman’s commission paid to any but a wholly independent broker 
is deemed to be illegal per se’ regardless of services performed or of 
any defenses provided in the act. Further, the important 2(a) defenses 
of “cost justification” and “lack of competitive injury” are not applicable 


la McAllister, Price Control by Law in the United States; A Survey, 4 Law AND 
Contemp. Pros. 273 (1937). 

249 Stat. 1526-27 (1936), 15 U.S.C. §§ 13 (a)-(f£) (1958). 

3 See Federal Trade Commission, Final Report on the Chain-Store Investigation, 
S. Doc. No. 4, 74th Cong., Ist Sess. (1935). 

4 Section 2(a), 49 Stat. 1526 (1936), 15 U.S.C. § 13 (a) (1958). 

5 Sections 2(c), 2(d), and 2(e), 49 Stat. 1527 (1936), 15 U.S.C. §§ 13 (c)-(e) 
(1958). The reference in section 2(a) to indirect as well as direct discriminations 
is not construed as making all of the 2(a) provisions applicable to the other sections, 
infra notes 14 and 15. 

6 Section 2(c), 49 Stat. 1527 (1936), 15 U.S.C. § 13 (c) (1958). 

7 Section 2(d), 49 Stat. 1527 (1936), 15 U.S.C. § 13 (d) (1958). 

8 Section 2(e), 49 Stat. 1527 (1936), 15 U.S.C. § 13 (e) (1958). 

® This defense is a carry-over from the original § 2 of the Clayton Act, 38 Stat. 
730 (1914), as amended, 15 U.S.C. § 13 (b) (1958). 

10 Although section 2(a) does not refer to the competitive injury clause as a defense, 
some courts have placed the burden of showing the lack of such injury upon the re- 
spondent. Samuel H. Moss, Inc. v. FTC, 148 F.2d 378 (2d Cir. 1945). But see A. 
E. Staley Mfg. Co. v. FTC, 135 F.2d 453 (7th Cir. 1943), where the burden of 
showing competitive injury was placed upon the FTC. 

11 FTC v. Morton Salt Co., 334 U.S. 37 (1948). 

12 E.g., Automatic Canteen Co. v. FTC, 346 U.S. 61 (1953) ; Minneapolis-Honeywell 
Regulator Co., 44 F.T.C. 351 (1948). 

18 Great Atlantic and Pacific Tea Co. v. FTC, 106 F.2d 667 (3rd Cir. 1939); 
Biddle Purchasing Co. v. FTC, 96 F.2d 687 (2d Cir. 1938), cert. denied, 305 U.S. 
634 (1938); Oliver Bros., Inc. v. FTC, 102 F.2d 763 (4th Cir. 1939). 

14 See cases cited supra note 13. 
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to a 2(e) services and facilities discrimination,’® and probably not to 
2(d) allowances for such services and facilities. Thus interpreted, the 
act imposes one standard for direct price discriminations under 2(a), and 
a second more stringent standard for the indirect discriminations under 
2(c), 2(d), and 2(e), which are economically almost indistinguishable.*” 
Two reasons have been given by the courts in the past for this double 
standard. The first is that the several statutory sections are independent, 
as indicated by the structural arrangement,'® regardless of the reference 
in 2(a) to indirect as well as direct discriminations. The second is 
that Congress intended an absolute ban on secret indirect discriminatory 
practices. While the legislative history reveals language in the com- 
mittee reports to support this reason for the double standard,” the stated 

urpose of the act*? appears to support a single standard under which 
the 2(a) defenses would be applicable to sections 2(c), 2(d), and 2(e), 


id 
) 


as well as 2(a). The imposition of this double standard for very similar / 


business practices has evoked severe criticism by economic, antitrust, and | 
legal experts,?* but corrective legislation has not been advocated for sec- 
tions 2(d) and 2(e) since these, unlike 2(c), were deemed amenable to 
interpretive reform.** 

In addition to these two 2(a) provisions and the 2(b) “meeting com- 
petition” defenses, there is a 2(b) clause allowing an accused to rebut 





15 Elizabeth Arden, Inc. v. FTC, 156 F. 2d 132 (2d Cir. 1946) (competitive injury) ; 
Corn Products Refining Co. v. FTC, 144 F.2d 211 (7th Cir. 1944), aff'd on other 
grounds, 324 U.S. 726 (competitive injury) ; Southgate Brokerage Co. v. FTC, 150 
F. 2d 607 (4th Cir. 1945) (dictum as to competitive injury); Great Atlantic & 
Pacific Tea Co. v. FTC, 106 F. 2d 667 (3rd Cir. ny (dictum as to cost-justifica- 
tion) ; Oliver Bros., Inc. v. FTC, 102 F. 2d 763 (4th Cir. 1939) (dictum as to com- 
petitive injury). 

16 No cases have decided this exact issue, but sections 2(d) and 2(e) are treated 
by oO as twin provisions. Elizabeth Arden, Inc. v. FTC, 156 F. 2d 132 (2d 

ir. 1 “ 

17 E.g., see REPORT OF THE ATTORNEY GENERAL’s NATIONAL COMMITTEE TO STUDY 
THE ANTITRUST Laws (1955). 


18 Cases cited notes 13 and 15, supra. 
19 Cases cited notes 13 and 15, supra. 
20 Supra note 13. 


21H. R. Rep. No. 2287, 74th Cong., 2d Sess. vol. 2, at 9, 10 (1936); S. Rep. No. 
1502, 74th Cong., 2d Sess. vol. 6, at 5 (1936). 


22“The object of the bill . . . is to suppress more effectually discriminations be- 
tween customers of the same seller not supported by sound economic differences ... .” 
H. R. Rep. No. 2287, 74th Cong., 2d Sess. vol. 2 at 7 (1936). 


28 See Learned and Isaacs, The Robinson-Patman Law: Some Assumptions and 
Expectations, 15 Harv. Bus. Rev. 137 (1937); McAllister, Price Control by Law 
in the United States: A Survey, 4 Law anp Contemp. Pros. 273 (1937); Burns, 
The Antitrust Laws and the Regulation of Price Competition, Law anp Contemp. 
Pros, 301 (1937) ; Adelman, Effective Competition and the Antitrust Laws, 61 Harv. 
L.R. 1289, 1350 (1948) ; Report or THE ATTORNEY GENERAL’s NATIONAL COMMITTEE 
To Stupy THE ANTITRUST Laws (1955); Levy, The Robinson-Patman Act—Is it in 
the Public Interest?, PROCEEDINGS OF THE SECTION oF ANTITRUST LAW oF THE ABA, 
60 (1952) ; AMERICAN LAw INSTITUTE, PRICE DISCRIMINATION AND RELATED Pros- 
LEMS UNDER THE Roprinson-PatMaNn Act 114 (1953). 


24 ArroRNEY GENERAL’S REPORT, OP. cit. supra note 17, at 193. 
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the FTC’s prima facie case of discrimination by showing “justification.” 
This provision, added just prior to the statutory enactment, has a scant 
and somewhat ambiguous legislative history.2° The Supreme Court has 
interpreted this “infelicitous” ** language as establishing the ordinary 
rules of evidence in Robinson-Patman cases,2*7 but it was not clear 
whether the clause was only a procedural adjunct to the act, or whether 
it created substantive rights also. 


The Simplicity case presented this substantive rights question to the 
courts, and in so doing, raised the issue of the single versus the double 
standard again. Simplicity Pattern Co. contended that the substantive 
nature of the 2(b) “justification” clause allows rebuttal of a prima facie 
2(e) discrimination by showing types of justifying conduct consistent 
with the spirit of the act.?* This contention presupposes the existence 
of a defense in addition to the 2(a) “cost justification” and “competitive 
injury” and the 2(b) “meeting competition” defenses. The potentially 
broad scope of this justifiable conduct would be determined on a case 
by case basis. Simplicity wanted to show as two types of such conduct, 
separate from the 2(a) defenses, the presence of a cost justifying situa- 
tion and the absense of any competitive injury. The court of appeals 
held evidence of a cost justifying situation to be acceptable, but rejected 
evidence showing absense of competitive injury, on the ground that 
competition is not required by the terms of 2(e).” 


The Supreme Court, reversing the appellate court in part, held the 
2(b) “justification” clause to be purely procedural in effect.*° As a 
consequence, neither the absence of injury to competition nor the presence 
of a cost justifying situation may be shown in defense of a 2(¢) violation. 
The “justification” clause thus appears to be of little consequence since it 
amounts to nothing more than the usual rules of evidence. The Court 
also reaffirmed prior case law by refusing to apply the 2(a) “cost justifi- 
cation” and “competitive injury” defenses to 2(e). These holdings re- 
sulted from the Court’s decision, after reviewing the somewhat con- 
flicting and scanty legislative history,** that Congress had intended to 
absolutely ban indirect discriminations. The desirability of forcing in- 
direct discriminations that may tend to be secretive into the category of 
direct price differentials in order to facilitate detection and evaluation 
. Was given as a possible reason for such a congressional intent.* 


25 See 80 Conc. Rec. 8225 (1936); H. Rep. No. 2287, 74th Cong., 2d Sess. vol 2, 
at 16 (1936). 


26 Automatic Canteen Co. v. FTC, 346 U.S. 61, 78 (1953). 
27 Id. at 75; FTC v. Morton Salt Co., 334 U.S. 37, 44-45 (1948). 


me Brief for Petitioner, No.- 447, p. 35, Simplicity Pattern Co. v. FTC, 360 U.S. 55 
(1959). 


29 Simplicity Pattern Co. v. FTC, 258 F.2d 673 (D.C. Cir. 1958). See note 10 
supra. 


30 360 U.S. at 66. 
80a Congressional material notes 21 and 25 supra. 
31 360 U.S. at 66. 
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The Simplicity case thus makes these important defenses unavailable 
under 2(c), 2(d), and 2(e), either as types of 2(b) “justification” or as 
adopted from 2(a). However, even though the FTC prevailed in afford- 
ing governmental protection to these small fabric stores, such ardent 
endeavors may have harmful effects, since the increased cost of furnish- 
ing the additional services to these small stores, 60% of whom were 
allegedly carried at a loss to Simplicity,** would be about $2,000,000 
annually.** Indeed, Simplicity indicated that it may refuse to deal 
with these stores in the future for purely economic reasons.** This hold- 
ing, which perpetuates the strict and possibly detrimental double standard, 
appears to conclude all interpretive possibilities of the present act for 
liberal application of these important defenses. 


Richard C. Cooper 


32 Brief for Petitioner, supra note 28, at 61. 
33 360 U.S. at 61. 
34 Brief for Petitioner, supra note 28, at 61. 








BOOK REVIEW 


Tue Strate Lecistative Institution. By Jefferson B. Fordham. Phila- 
delphia: University of Pennsylvania Press, 1959. 109 pages, $2.75. 


The three chapters in this book were originally delivered as the Edward 
G. Donley Memorial Lectures, First Series, at the College of Law of West 
Virginia University in 1957. Neither the subject nor the author’s incisive 
treatment of it has lost freshness and vitality in the two years between the 
lectures and printing. The author, now the Dean of the University of 
Pennsylvania Law School, is well known for his work on legislation and 
on local government law.* 

In the first chapter, entitled “Organization and Powers— of Form and 
Substance,” Dean Fordham places the importance of the state legislative 
institution in historical and contemporary factual context. He concludes 
that responsibilities have increased at all levels of government and not just 
at the federal level as supposed by some. “There are no more challenging 
problems on the American scene than those engendered by the metropoli- 
tan development of our urban life. Clearly, the primary responsibility on 
this frontier rests upon the states and the local communities.” ? It should 
be emphasized that the author, like the late Professor Chafee, has no 
sympathy for the concept of “states’ rights” used as a device to deny the 
full opportunities of citizenship to Americans of Negro race. To the 
author “states’ responsibilities” is a better insight into the vital role of the 
states in our federal system. 

Of course, the legislature is the central policy-making institution of the 
state government. How well is it equipped to meet state responsibilities? 
At the outset it should be plainly stated that there is nothing in either the 
United States Constitution or in the operation of our federal system that 
requires a weak and ineffective state legislature. The author criticizes 
and reveals the futility of the dreary and defeatist state constitutional 
limitations which have reduced state legislatures to impotency at a time 
when the challenge of governmental problems is unparalleled.* He deals 
with specific contemporary examples of such limitations and concludes 


1 The author is one of the co-editors of a new book on legislation: Reap, Mac- 
DoNALD, AND FoRDHAM, CASES AND OTHER MATERIALS ON LEGISLATION (2d ed. 1959). 
He is also author-editor of Loca GovERNMENT LAw: Text, Cases & OTHER Ma- 
TERIALS (1949). 

2 Tue State LEGIsLATive INsTITUTION 14 (hereinafter cited by page number alone). 

3 See Chafee, Safeguarding Fundamental Human Rights: The Tasks of States and 
Nation, 27 Gro. Wasu. L. Rev. 519 (1959). 

4 Of course, there is no criticism of state bills of rights. Also there is no doubt but 
that there are valid historical examples of legislative irresponsibility, but it does seem 
anarchistic to cripple the legislative institution rather than to enhance its responsi- 
bility. For reference to historical examples of irresponsibility in one state see Mallison, 
General Versus Special Statutes in Ohio, 11 Onto St. L. J. 462 passim (1950). 
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that they constitute a fundamental attack on representative government. 
He does not believe that a little tinkering here and there will meet the 
need. “No doubt, some of these things [devices such as the legislative 
council] will continue to be useful, but the point that so urgently needs 
to be made is that drastic action of a basic character is required if our state 
legislatures are to be equal to the responsibilities of representative govern- 
ment in the days ahead.” § 

The remainder of the first chapter consists of fundamental recommenda- 
tions designed to reestablish the state legislature as an effective instrument 
of representative government. There is no compromise with the principle 
that the legislature must be unshackled from the irrational state constitu- 
tional prohibitions which have been used to bring about the present situa- 
tion. The principal structural recommendation is to propose unicameral- 
ism in place of the bicameralism which now obtains in all of the states 
except Nebraska. It would be misleading to say that Dean Fordham 
answers the arguments of the proponents of bicameralism, including the 
supposed analogy between state legislatures and the United States Con- 
gress. He demolishes them. 

The second chapter, entitled “The Legislative Process—of Men and 
Method” considers the operation of a workable legislative institution. 
Attention is directed initially toward the problem of length and frequency 
of legislative sessions. It is recommended that the session be sufficiently 
long to permit thoughtful and efficient rather than just rapid operation of 
the legislative decision-making process. The béte noir of arbitrary con- 
stitutional limitation is again evaluated. “The familiar state requirement 
of reading of a bill at length in each house on three different days is so 
clearly outmoded and unwise that it deserves but scant notice here. It is 
safe to say that legislators of this day can read, but I would not hazard the 
opinion that they could stay awake during a clerical droning of all the 
provisions of a long bill. These days, printed copies of bills are promptly 
available to members for information and study. Time for deliberation 
can be afforded by rules governing the staging of consideration of bills.” ® 

The second chapter also contains careful analysis of the usual existing 
standing committee system and recommendations for its improvement. 
The standing committees are regarded as of central importance in the 
efficient operation of the legislature. It is pointed out that the lack of 
adequate legislative records in almost all the states makes it impossible to 
evaluate committee performance, either from the standpoint of the legis- 
lative process or the judicial perspective of seeking extrinsic aids in statu- 
tory ops emp As a matter of fact, the lack of state legislative 
records relevant to statutory interpretation reduces the interpretative 
process in most state courts to a matter of reliance on judge-made “canons 
of interpretation” of normative-ambiguous content, and similar rules of 
thumb. The author recognizes that there have been unhappy instances of 


5p. 18. 
6p. 55. 
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state legislative abuse of the power of investigation but he does not believe 
that the cure lies in a nihilistic attack on the power itself. 

The last few pages of the second chapter deal with so-called Fs ep 
legislation by initiative and referendum and its diversionary effects in 
terms of diminishing the responsibility and power of the central legisla- 
tive institution. 

In the final chapter, “Sanctions—of Laws and People,” the author con- 
cerns himself with a matter of greatest importance in the legislative 
process at any governmental level. Sanctions can be regarded accurately 
as fundamental to a consideration of the legal process as a whole, as well 
as to its legislative, executive, judicial, and administrative components. 
Law can be stated in basic outline conception as a norm or standard of 
conduct prescribed by competent government authority and enforced 
with some measure of effective control or sanction. It seems clear to the 
present reviewer that in the absence of at least some degree of enforcement 
or control, it would be best to admit that we have something other than 
“law” and to reserve this over-used word symbol for the situation where 
we have at least some sanction, even though a relatively ineffective one. 
At a minimum, some inadequate legal thinking today is related to lack of 
elementary understanding of and interest in sanctions. For example, a 
great deal of current legal research and writing is concerned with norms 
or doctrines, standing alone and separated from other elements of the 
legal process. Consideration of sanctions problems would give the lawyer 
an opportunity to get his hands immersed in the legal problems of the 
world of events. 


The author’s chapter on sanctions is recommended as a decisive antidote 
to the situation referred to by the reviewer in the previous paragraph. 
In characteristic manner, Dean Fordham follows analysis with recom- 
mendations. Only one of these will be mentioned here and it can best be 
identified in a few sentences from the book being reviewed: 


Since, by resort to legal sanctions, we are undertaking to influence 
human behavior, would it not be wise in fashioning sanctions to 
make use of all that is pertinent of what is known and understood or 
could be determined about human motivation? If so, why not regu- 
larize the business within the legislative framework? . . . More 
specifically, I am suggesting that there be established in a state legis- 
lative body a standing committee on sanctions and law enforcement 
which would be competently staffed to give thoughtful and informed 
attention to the problem of sanctions in any substantial legislative 
proposal.’ 


In an era when ever-accelerating technology has brought about a 
correspondingly shrinking world, and democratic values and institutions 


Tp. 100. 
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are under the most powerful and dangerous attack they have ever known,’ 
is it not astonishing that we have allowed the policy-making arms of our 
state governments to be crippled? At this time when the United States is 
engaged in unprecedented military and peaceful cooperative activities 
throughout the world, we should certainly also strengthen and revitalize 
our domestic representative institutions. How is it that we have allowed 
our state legislative institutions to become unfit for the basic responsibili- 
ties imposed upon them? Certainly the American people should not escape 
blame for their role in the apathy and neglect which have surrounded the 
state legislatures. Perhaps in a more fundamental perspective the legal 
profession has not furnished the effective leadership in recent times which 
characterized it in earlier history.® Probably the over-concern of the pro- 
fession with the judicial forum has contributed significantly to the decline 
of the legislative forum. In the same way, concern with private profit as 
opposed to public service has undoubtedly played a role. Professor 
Commager has stated that we need to re-emphasize an old concept of 
public enterprise to compete with the current glamour of private enter- 
prise. The concept he puts forward is the one exemplified by Washington, 
Franklin, Adams, Hamilton, Jefferson, Marshall, and the other statesmen 
of that single generation.’ 


In the opinion of this reviewer, the law schools should not be allowed 
to escape a major portion of the blame for the decline of the state legisla- 
tive institution. Before World War II courses focusing direct attention 
on the legislative institution were almost unknown." Even today there is 
nothing approaching adequate recognition of the significant role of the 
legislature as at the very least an equal and coordinate legal body with the 
court.!? In many law schools judicial over-emphasis is so great that stu- 
dents can earn a law degree without any real attention to the legislative 


8 For analysis of the external problems confronting the United States in the next 
decade and the requirements of minimum national security conceived as freedom from 
wanton attack and coercion, see Symposium—Spectrum of Conflict 1960-1970, 3 
JouRNAL OF THE STANFORD RESEARCH INSTITUTE 113 (1959). 


®See Address by Fordham, The Legal Profession and American Constitutionalism 
(The sixteenth annual Benjamin N. Cardozo Lecture delivered before the Association 
of the Bar of the City of New York) Oct. 24, 1957. 


10 Commager, Urgent Query: Why Do We Lack Statesmen? The New York Times 
Magazine, Jan. 17, 1960, p. 21. 


11 This is not to say that law school curricular inadequacy has been or is now 
limited to the legislative field. It may be made the occasion for at least mild surprise 
that courses in state constitutional law are practically unknown, It would appear that 
the existence of fifty states with constitutional documents and processes would provide 
ideal material for critical analysis on a comparative basis. There is no doubt that such 
analysis would afford opportunity for the creative improvement and strengthening 
of state governments. 


12 For what appears to be either a very different view of the role of the legislature 
or inaccurate labeling (the use of “legal” in place of “judicial”) see Frver & BENSON, 
Cases AND MATERIALS ON LEGAL METHOD (1949) and CAsEs AND MATERIALS ON 
LecaL System (1949). The editors’ preface to the latter states in part, “Cases and 
Materials on Legal System is designed to present a picture of developments in the 
Anglo-American Legal System treating phases considered as significant by those con- 
cerned with its present and future.” The ensuing slight treatment of legislative matters 
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institution, or, more seriously, without any understanding of the legislature 
as the central law-making institution of our times.’* The consequences of 
this are that many young lawyers are as little prepared for public leader- 
ship and service as they are for representing a client before a legislative 
committee, or drafting a bill, or dealing with a difficult problem of statu- 
tory interpretation.'* 

Of course, the assessment of fault is a relatively less important matter 
though it is useful in helping us pick up the pieces. The important ques- 
tion is: where do we go from here? Dean Fordham has provided a clear 
call for rational and decisive action to place state representative govern- 
ment back on the high road on which it was so well started in the early 
years of the Republic. He has raised a standard under which all those who 
are willing to work for the survival and strengthening of democratic 
values and representative institutions can serve. 


W. T. Mallison, Jr.* 


is on an occasional and random basis. The same may be said of the Legal Method 
book although it should be added that it includes Winters v. New York, 333 U. S. 507 
(1948). Perhaps the plethora of judicial material in both books prevents adequate leg- 
islative coverage. See, ¢.g., the story of the fall of Tittlebat Titmouse told by WARREN 
in TEN THOUSAND a YEAR reprinted at 1006-1012 in the Legal System volume. 

18 “But while the precedents of even our nisi prius courts are carefully catalogued, 
analyzed, and weighed, no scientific concern is manifested over our constantly accumu- 
lating legislation. Texts and source-books thread their way through the welter of our 
decisions, throwing off statutes as excrescences upon the body of the law.” Landis, 
Statutes and the Sources of Law in HArvarp Lecat Essays 213, 234 (1934). “The 
present attitude responsible for our cavalier treatment of legislation is certain to be a 
passing phenomenon.” Jd. at 233. 

14 The intellectual challenge of statutory interpretation is indicated in Nutting, The 
Ambiguity of Unambiguous Statutes, 24 Minn. L, Rev. 509 (1940). 


*Professor of Law, The George Washington University. 
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REPORT OF THE UNITED STATES COMMISSION ON Civit Ricuts, 1959. GPO, 
1959. 668 pages, $2.00. 

Wir Liperty AND Justice For ALL, AN ABRIDGMENT OF THE REPORT OF 
THE UnitEep States CoMMISSION ON Crvit Ricuts, 1959. GPO, 1959. 
201 pages, $.60. 


On September 9, 1957, Congress enacted the first statute in the civil 
rights field since 1875, when it amended Title 42, United States Code, 
Section 1971, and enacted Section 1975 to create the Civil Rights Com- 
mission as an independent agency within the executive branch. This 
body was empowered to investigate, to study, to appraise, and to make 
findings and recommendations, but not to enforce any laws. Specifically, 
the Commission was to investigate sworn written allegations that certain 
American citizens were denied the right to vote by reason of race, 
color, religion, or national origin; to study and collect information con- 
cerning legal developments constituting a denial of equal protection 
of the laws under the Constitution; and appraise the laws and policies 
of the federal government with respect to equal protection of the laws 
under the Constitution. The Act of 1957 also sought to remedy the 
inadequate criminal provisions of the existing laws relating to access of 
citizens to the ballot, by extending federal civil process to protect the 
franchise. It empowered the Attorney General to institute civil suits 
or proceedings for preventive relief where citizens have been deprived 
of, or there is reason to believe they may be deprived of, access to the 
ballot. The powers of the federal district courts were enlarged to allow 
them to entertain these proceedings without requiring the aggrieved 
party to exhaust state administrative remedies, and the act extended the 
scope of the contempt power to some extent, with a provision for jury 
trials if more severe penalties were contemplated against violators of the 
section. 

The Commission was initially created for a two year period, upon the 
expiration of which it was to render a report to the President and the 
Congress. Because of various delays in the naming and confirming of 
the six Commissioners, and further delay in the selection and co i 
of a staff director and the organization of a staff, the Commission had 
only sixteen months in which to conduct its assigned studies, reports, 
and appraisals. The six Commissioners who were serving at the time 
this report was submitted were: John A. Hannah, Chairman; Robert 
G. Storey, Vice Chairman; John S. Battle, Doyle E. Carlton, Rev. 
Theodore M. Hesburgh, and George M. Johnson. Three of the Com- 
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missioners were from the North (including one Negro, George M. 
Johnson, who succeeded J. Ernest Wilkins, deceased), and three were 
from the South. The report reflects the varying viewpoints of the dif- 
ferent Commissioners, but the differences are essentially those of degree 
and method rather than of fundamental purpose. The Commission’s 
recommendations were made by unanimous or majority vote; these are 
followed by proposals, which are concurred in by less than a majority, 
and by separate or supplementary statements of disagreement, explanation, 
or additional views, signed by one or more members. Occasionally these 
added statements appear as footnotes to the main text. 

The report begins with a full discussion of the background of the 
civil rights of American citizens under the Constitution and in American 
history, with emphasis on federal-state interaction in this field, and on 
the role of the judiciary in enlarging the scope of civil liberties in general. 
Following this is another historical chapter particularly directed to the 
suffrage problem. Restrictions on access to the ballot are pictured as 
operating in varying degrees throughout our history, taking the form 
of property qualifications, tax requirements, disqualifications for felony 
convictions, illiteracy, residence, and other grounds. It is shown that 
although all states (except Maine) admitted to the Union from 1800 until 
the eve of the Civil War denied the ballot to Negroes, and although 
Pennsylvania and Rhode Island retained taxpaying qualifications in their 
suffrage laws until 1933 and 1951 respectively, the problem in recent 
years has centered more and more in the South, and is directed almost 
solely at the area of Negro disfranchisement. Full statistics, gathered 
from official and unofficial sources, present a pattern which (with many 
notable exceptions) shows that the percentage of Negroes in most South- 
ern areas who are registered to vote is significantly lower than that of 
whites in the same areas. In the South as a whole, despite restrictions, 
Negro registration climbed from less than 600,000 in 1947 to over 1.2 
million in 1956, representing some 25 percent of the Negroes of voting 
age in the region in 1950. This compares with a white rate of about 60 
percent. The Commission received complaints sufficient in number to 
enable it to conclude that the Negro voting problem is most acute in 
rural counties in the old plantation belt, where there is much farming 
on large landholdings, little manufacturing, high farm tenancy, a low 
educational and income level, and a high Negro population level, 50 
percent or more. In several such counties in Alabama, no Negroes at all 
or negligible numbers were found to be registered. When the Com- 
mission undertook to hold hearings in Montgomery, Alabama, in Decem- 
ber 1958, it was supplied with detailed complaints from Negroes who 
claimed they had been denied registration by various methods and 
stratagems. Several obstacles were encountered in holding the hearings, 
culminating in a federal court dismissal of a suit filed to force registration 
of Negroes in Macon County, because the resignation of the registration 
officials left no defendant to be sued. 
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The Commission fared no better in Louisiana. There, before hearings 
could be held, the Louisiana officials obtained a restraining order from 
Federal Judge Benjamin Dawkins enjoining the hearings on the ground 
that the Commission, as an executive branch agency, was subject to the 
Administrative Procedure Act, and that the rights of confrontation and 
cross-examination were obligatory in Commission hearings. The data 
assembled in these incomplete proceedings convinced a majority of the 
Commission that strong new laws were needed to assure the franchise to 
all who are qualified. Besides certain statistical recommendations and a 
provision for requiring the preservation of voting and registration records 
for a period of five years, the Commission also urged the passing of laws 
punishing contumacious witnesses, and finally, five of the Commissioners 
concurred in the proposal for Presidentially appointed voting registrars 
to insure that persons properly qualified under state laws are registered 
to vote in federal elections. Commissioner Battle dissented, believing that 
existing laws, if enforced, will insure this right without infringing tradi- 
tional state prerogatives in the voting field. 

The Commission was unable to muster a majority for a proposal that 
the Constitution be amended to grant the franchise to all who meet 
state residence and age requirements, and who are not legally confined 
at time of registration or election. The split was along sectional lines; 
Commissioners Hannah, Hesburgh, and Johnson favoring the amendment 
and Commissioners Storey, Carlton, and Battle opposing it. 

The section of the report dealing with education opens with a review 
of significant court decisions in the school segregation cases. It is pointed 
out that racial segregation in public education was first sanctioned by 
Massachusetts’ highest court in 1849 in Roberts v. City of Boston. The 
Plessy v. Ferguson decision of 1896, a railroad accommodation case, first 
enunciated the “separate but equal” principle, which was overturned in 
the School Segregation Cases of 1954. The Commission’s report reviews 
the developments in the South and the Border States and the District of 
Columbia since the 1954 decisions; it presents selected case histories show- 
ing how desegregation was achieved with varying degrees of success in 
such cities as Baltimore, Washington, Louisville, Little Rock, and else- 
where. The report points out the confusion resulting in many areas 
from differing interpretations of the “deliberate speed” requirement 
imposed by the Supreme Court in the implementing of its decisions. 
Certain innocuous fact-gathering recommendations were made by the 
whole Commission, but again there was a North-South split over a 
proposal to recommend that federal agencies dispensing various programs 
of aid to educational institutions at the collegiate level require a policy 
of nondiscrimination as a condition of receipt of such grants. The 
Northern Commissioners felt that a policy of nondiscrimination could be 
read administratively into the existing laws; the Southern members con- 
tended that the segregation issue belongs in the courts, and that economic 
coercion at the administrative level would only aggravate the problem. 
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In the field of housing which the Commission studied, the procedure 
consisted of collecting statistics and holding hearings in the cities of 
New York, Chicago, and Atlanta. These cities were selected as repre- 
sentative of urban centers which had: (1) laws forbidding discrimination 
in housing; (2) no laws requiring or forbidding discrimination; and (3) 
a settled pattern of housing segregation, coupled with a program for 
separate but equal housing. The complicated, multi-national and multi- 
lingual pattern of New York’s population was found to be reflected in 
its housing patterns; laws forbidding discrimination were found to be 
useful more as educational than as enforcement tools. In Chicago the 
problem was found to be acute by reason of no adequate communi 
policy or laws. Negroes were found to be confined in overcrowded 
ghettos, from which pressure caused them to overflow into white neigh- 
borhoods just beyond the ghettos through “blockbusting” methods, with 
injurious effect on real estate values, neighborhood stability, and race rela- 
tions. In Atlanta, communication had been established between white and 
Negro community leaders, and with good will on both sides, a start had 
been made in providing adequate areas for expansion of the colored popu- 
lation into more desirable neighborhoods. The Commission found that 
federal agencies concerned with housing, such as the FHA, VA, Housing 
and Home Finance Agency, and Public Housing Administration, had in 
effect promoted housing patterns of segregation in some instances, and in 
most cases bore a share of the blame for rigidity in urban housing patterns 
along racial lines. Recommendations in the housing field included the 
establishment of biracial housing commissions in cities with substantial 
nonwhite populations, an Executive Order directing federal agencies to 
make maximum efforts toward ending discrimination in programs they 
administer and to cooperate with those states and cities having anti- 
discrimination laws, and a proposal that public housing sites and urban 
renewal projects be planned to allow for occupancy by minorities outside 
established areas of racial concentration. 

The unabridged report contains an index, a table of cases cited, a 
bibliography, statistical tables, and excerpts from testimony taken at hear- 
ings and from reports of the various State Advisory Committees con- 
cerned with problems in their particular areas. The abridgment contains 
most of the text of the report proper, with the supplementary and dissent- 
ing statements of Commissioners, several of the charts and maps, and 
of the testimony in the voting hearing in Alabama. Both volumes reflect 
a careful attempt to place in focus three facets of America’s most pressing 
and acute social problem, that of guaranteeing to one-tenth of her popu- 
lation its proper share in the rights and privileges of American citizen- 
ship. The wealth of factual information presented, together with the 
varying suggestions for solving the pT described, make useful 
and necessary reading for any American who is concerned with social 
trends and problems and with the rule of law in this difficult area. 


Hugh Y. Bernard, Jr. 
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Caucasians ONLY: THE SupREME Court, THE NAACP, anp Tue ReE- 
STRICTIVE CovENANT Cases, by Clement E. Vose. Berkeley: University 
of California Press, 1959. 296 pages, $6.00. 


This study will be valuable to students of constitutional law who 
are interested in tracing the political and sociological background of 
Supreme Court decisions. The focus of the research has been on the 
racially restrictive covenants, the judicial enforcement of which was 
held to be prohibited by the 14th Amendment in the decision of Shelley 
v. Kraemer in 1948. 

Mr. Vose has drawn liberally from the history and files of the NAACP 
to explain how the Negroes developed strength and legal sagacity to 
test the restrictive covenants which were used to exclude them from 
white neighborhoods. Several attempts were made to draw the attention 
of the Supreme Court to the problem of restrictive covenants and to 
bring together a case which would have the necessary qualifications 
for the writ of certiorari. Negro lawyers cooperated to bring their 
collective talents together in the collection of sociological data and 
in the preparation of briefs for the Supreme Court. Howard University 
in Washington, D. C., played a significant role in training lawyers, 
organizing conferences to plan strategy, and providing rehearsals of 
oral arguments before a mock Supreme Court, with professors instructed 
to act as particular Supreme Court Justices, and to ask difficult questions 
which might arise. 

Law review writers developed a new constitutional theory as a 
upon which the NAACP could hang its plea, and Judge Henry W. 
Edgerton contributed strong dissents in District of Columbia cases which 
upheld restrictive covenants. The United States played a crucial role 
as amicus curiae, and considerable moral support was provided by 
President Truman’s Commission on Civil Rights. Mr. Vose has made 
elaborate personality analyses of the Justices who heard the case, to ex- 
plain how they were able to make the decision they did. 

For students of both law and politics, this is a significant case study 
of the development of public policy regarding segregation and the role 
of judicial interpretation in determining that policy. 


Anne W. Branscomb 


INTERNATIONAL PATENT AND TRADEMARK CONFERENCE, LIsBON, PoRTUGAL. 
Starr oF House CoMM. ON THE JupiciARY, 86TH ConG., Ist Sess. 
(Comm. Print). GPO, 1959. 32 pages. 


The International Convention for the Protection of Industrial Prop- 
erty formulates agreements on patents, trademarks, and related subjects. 
It was originally concluded in Paris in 1893. This House committee 
print is a report of the fifth conference of revision held in Lisbon, 
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Portugal, in which forty of the forty-seven countries participating in 
the Convention were represented. The previous revision was made in 
London in 1934; in the twenty-four intervening years many changes 
had been found desirable. The present changes in the convention were 
unanimously decided upon by the representatives of the participating 
member countries. 

All the articles of the Convention are included in this pamphlet, with 
the additions italicized and the deletions printed in brackets. The member 
nations, however, recognized the fact that the Convention is not self- 
executing and that revisions require acceptance by the governments of 
the member nations. 

A few of the more important revisions are directed to the compulsory 
licensing of patents, the right of priority from a regularly filed foreign 
patent application, the addition of service mark protection, and the 
registration of trademarks without prior registration in the home country. 

This report should be of direct interest to those practicing international 
trademark and patent law and also to those individuals who wish to 
acquire a broader background in patents and trademarks. 


Ralph H. Chilton 


Tue Lecat REALISM OF JEROME N. FRANK, by Julius Paul. The Hague: 


Martinus Nijhoff, 1959. 177 pages, $4.75. 


This eclectic little book is an assessment of the ideas of the late Judge 
Jerome N. Frank, a leading exponent of the lively and somewhat hetero- 
dox jurisprudence commonly labelled American legal realism. 

The author, a non-lawyer, working under fellowships from the gradu- 
ate schools of Ohio State University and Southern Illinois University, 
has presented a usefully organized and well-documented statement of 
Frank’s philosophy of law and its role in the modern society. The 
primary source materials for this study consist of Frank’s published 
writings on such of his favorite topics as the basic legal myths of rule- 
certainty and fact-certainty, the law as a father substitute, Gestalt and 
other complex psychological and environmental factors that operate on 
judges in their decision-making, the inherent inexactitude of law, lawyer 
schools versus law-teacher schools, legal magic, the fight theory in the 
courtroom, and “verbomania.” The starting point in almost every dis- 
cussion is a topical reference from Frank’s previous “realist” book, Law 
and the Modern Mind. (New York: Coward-McCann, 1930). Around 
this are shaped a plethora of comments from the jurisprudential writ- 
ings of such men as Holmes, Cohen, Arnold, Cardozo, Pound, Llewellyn, 
Dewey, Lasswell, Oliphant, Robinson, West, Beal, and Langdell. The 
author’s voice remains in the background, but his reasoning is nonetheless 
an excellent guide through the maze of variegated viewpoints reproduced 
both in the body of the book and in the abundant footnotes. 
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The chapter headings adequately describe the sequence of the dis- 
cussion: (1) Foundations of American legal realism, (2) The crusade 
against the “myth” of legal certainty, (3) Psychology as the new weapon 
of attack, (4) The role of the judge in the judicial process, (5) Trial 
by jury and the problem of legal education, and (6) Frank’s contribu- 
tion to the philosophy of American legal realism. To this have been 
added a foreword by Leon Green, formerly Dean of the Law Schools 
of the University of North Carolina and Northwestern University, a 

lossary of words novel to those unfamiliar with the writings of Jerome 
Frank and other legal realists, some selected opinions of Judge Frank, 
topically correlated to the chapters in the book, and finally an excellent 
bibliography, listing Frank’s publications and unpublished addresses, as 
well as the works of the multitude of jurisprudents noted in this study. 


Melvin C. Garbow 


Price DiscRIMINATION AND RELATED PROBLEMS UNDER THE ROBINSON- 
Patman Act, by Cyrus Austin. Philadelphia: American Law Institute, 
1959. 178 pages, $3.00. 


This study of the Robinson-Patman Act analyzes the ambiguities in- 
herent in the act and the inconsistencies which have developed in its 
interpretation. Inasmuch as the act amends Section 2 of the Clayton 
Act and is designed to prevent price discrimination and related discrimina- 
tory commercial practices, this work provides a needed guideline for all 
practitioners who have clients engaged in interstate commerce. 

The author has interwoven into this second revision some sixty new 
cases, decided since 1954, in an effort to point out the latest judicial 
thinking, and to clarify administrative policies relative to a field which 
is still in flux. Nearly one-half of the book is devoted to a careful 
analysis of the elements of price discrimination as prohibited by section 
2 (a) of the act, and the affirmative defenses available under that section. 
“Discriminatory Payments for, and Furnishing of, Merchandising Serv- 
ices and Facilities” (chapter VI), which concerns sections 2 (d) and 
2 (e), is a subject which receives abundant treatment, as do the other 
sections of the act. The author has, in addition, included “Guides for 
Compliance” with the various sections; “Notes on Enforcement,” which 
include a review of recent triple-damage suits brought as a result of 
violations of the Robinson-Patman Act; and finally, the text of sections 
2, 3, and 4 of the act itself. In view of the recent Congressional in- 
vestigation into the pricing field, this timely book should prove of 
practical value. 


Micah H. Naftalin 








A SELECTED LISTING OF RECENT 
GOVERNMENT PUBLICATIONS 


AMERICAN ForeiGNn Poticy, Current Documents, 1956. Publication 
6811, Historical Division, Bureau of Public Affairs, U. S. Depart- 
ment of State. Annual collection continuing DecapE oF AMERICAN 
ForeIGn Poricy, 1941-49 and AMERICAN ForeiGN Poricy, 1950-55. 
GPO, 1959. 1495 pages. 


BACKGROUND TO LABOR-MANAGEMENT REFORM LEGISLATION, 1954-59. U. S. 
Department of Labor, 1959. 11 pages. 


BACKGROUND, UNITED STATES ForEIGN Poticy 1n New Ace. Publication 
6864, Public Services Division, Bureau of Public Affairs, U. S. Depart- 
ment of State. GPO, 1959. 36 pages. 


CoMMunIsT LosByinc ActTivITIES IN NATION’s CAPITAL. Report by House 
Committee on Un-American Activities, 86th Congress, Ist Session, 
Sept. 3, 1959. GPO, 1959. 19 pages. 


Comparisons OF UNITED StaTEs AND Soviet Economies. Papers submitted 
by panelists appearing before Subcommittee on Economic Statistics, 
Economic Joint Committee. Joint Committee Print, 86th Congress, 
Ist Session. GPO, 1959. 376 pages. 


CoMPILATION OF MATERIALS ON SPACE AND AsTRONAUTICS, No. 2. Ad- 
vanced Research Projects Agency for Senate Special Committee on 
Space and Astronautics. Committee Print, 85th Congress, 2d Session. 
GPO, 1958. 370 pages. 


ConTRADICTIONS OF CoMMUNISM. Report by the Subcommittee to In- 
vestigate the Administration of the Internal Security Act and Other 
Internal Security Laws to the Committee on the Judiciary, U.S. Senate, 
86th Congress, Ist Session. GPO, 1959. 54 pages. 


GENERAL RULES AND REGULATIONS UNDER THE Securities Act oF 1933, 
as in Errecr Aucust 1, 1959. Promulgated by the Securities and Ex- 
change Commission. GPO, 1959. 79 pages. 


A Gute To Lasor-MANAGEMENT RELATIONS IN THE UNITED STATES, 
SuPPLEMENT No. 2. For use with Basic Manual and Supplement No. 1, 
issued by Department of Labor. GPO, 1959. 52 pages. 


How Our Laws Are Mane, by Charles J. Zinn. House of Representa- 
tives Document No. 156, 86th Congress, Ist Session. GPO, 1959. 34 


pages. 
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Jupce ApvocaTe GENERAL Activities: LecaL ResgEarcH Guipe; Sept. 10, 
1959. Issued by Department of the Air Force. Air Force Manual 110-6. 
1959. 89 pages. 


Jupce ApvocaTE Lreat Service; Oct. 7, 1959. Prepared by Judge Advo- 
cate General’s School, Department of the Army. 1959. 26 pages. 


JuveniLe Court Statistics, 1957. By the Children’s Bureau, Department 
of Health, Education and Welfare. Statistical Series, No. 52. 1959. 19 
pages. 


List OF PUBLICATIONS AND PATENTS WitH AsstRACTs, JULY To Dec., 1958. 
Western Utilization Research & Development Division, Agricultural 
Research Service, Department of Agriculture. 1959. 10 pages. 


New Tart-HartLey AMENDMENTS. Preliminary look by John H. Fan- 
ning, member, National Labor Relations Board. Oct. 19, 1959. 13 pages. 


PRELIMINARY INVENTORY OF ReEcorps oF U. S. Districr Court ror SouTH- 
ERN District oF NEw York (Record Group 21) Compiled by Henry 
T. Ulasek and Marion Johnson. National Archives Publication 60-3. 
National Archives and Records Service, General Services Administra- 
tion. 1959. 68 pages. 


SECTION BY SECTION ANALYsIS, LABOR-MANAGEMENT REPORTING AND Dis- 
cLosuRE Act oF 1959. Prepared for Subcommittee on Labor, Senate 
Committee on Labor and Public Welfare, Sept. 10, 1959. Committee 
Print, 86th Congress, Ist Session. GPO, 1959. 23 pages. 


Soviet EcoNoMic PENETRATION IN THE MippLe East. A special study 
prepared at the request of Senator Hubert H. Humphrey by Library 
of Congress, Legislative Reference Service. Senate Document No. 
58, 86th Congress, Ist Session. GPO, 1959. 28 pages. 


Tax GuIDE FoR SMALL Business, 1960 Epirion. Internal Revenue Service, 
Treasury Department. GPO, 1959. 144 pages. 


Unitep STATES AND RuSSIAN SATELLITES, LUNAR PROBES AND SPACE PROBES, 
1957-58-59; OrriciaL Statistics. National Aeronautics and Space Ad- 
ministration, 1959. 11 leaves. 


Unitep States Cong, 1958 Epition. Containing general and — 
laws of the United States, in force on Jan. 6, 1959, prepared by Com- 
mittee on the Judiciary of the House of Representatives. GPO, 1959- 
60. 13 volumes. 
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Untrep STATES PARTICIPATION IN INTERNATIONAL ATOMIC ENERGY AGENCY. 
Message from President of the United States transmitting 2d Annual 
Report for calendar year 1958, pursuant to International Atomic Energy 
Agency Participation Act; Aug. 27, 1959. GPO, 1959. 68 pages. 


Wace PAYMENT AND WAGE COLLECTION, STATE LEGISLATION AND ApD- 
MINISTRATION. Prepared by Lloyd W. Larson, June 1959, for Labor 
Standards Bureau, Labor Department. GPO, 1959. 48 pages. 





